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ACCESSORY. See Criminal Law, 12. 


ACCOMPLICE. See Criminal Law, 7, 23, 24. 


ACCORD AND SATISFACTION. 


A settlement of accounts between a factor and his principal, the 
principal giving his promissory notes for the amount of the factor’s 
demand, but at the time protesting against its fairness, is not an 
estoppel upon the principal who gives the notes. The fairness or 
legality of the account is still open to inquiry, even though no 
fraud or mistake, or ignorance of fact, is shown. Bat the burden 
of proof is upon the principal. The transaction is an accord only, 
and not satisfaction. McLendon vs. Wilson, Callaway & Co 


ADMINISTRATORS AND EXECUTORS. 


1, If, pending an attachment, the defendant die, and his administra- 
tor be made a party to the proceeding, with nothing more, and no 
notice be given, as provided by the 3309th section of the Code, 
the administrator stands precisely as did the deceased defendant. 
He may attack the validity of the attachment, and if his objection 
be good, the whole proceeding falls. oss, adm’r, vs. Edwards, 


2. A creditor of the intestate, except as provided in the 3386th sec- 
tion of the Code, cannot institute suit against the administrator 
and the securities on his bond, until he has recovered a judgment 
against the administrator showing a devastavit. Henderson vs. 
Levy, ord’y, for use 

3. Where A, as administrator of B, sold the land of the estate to C, 
taking his notes for the purchase money, and giving bond for titles 
when the notes should be paid, and afterwards took from C cer- 
tain negroes and other effects, the property of C’s wife under a 
trust deed, in part payment of the notes, taking a bill of sale to 
himself for the negroes and accounting to the estate for the amount 
credited on the notes: 

Held, that upon obtaining a judgment upon the unpaid notes against 
C, it was the right of A, as administrator, to file his deed to the 
land, under the statute, in pursuance of his bond for titles to C, 
and sell the land for the unpaid purchase money, and that there is 
no equity in the trustee of the wife of C to follow the trust prop- 
erty misappropriated by C, even with the knowledge of the ad- 
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ministrator of A, into the land or into the estate of A, to the in- 
jury of said estate. Ardis, trust., vs Smith, adm’r, et al. ...... 0006 


4. No person but those interested in an estate as heirs or creditors, 
havea right to complain of any informality in a sale of the land of 
the estate so as to set aside the sale. Jbid. 


5. Where, to a scire facias against an administrator to revive a dor- 
mant judgment against his intestate, the administrator offered to 
plead plene administravit, but the presiding judge announced that 
this was unnecessary, as the effect of the proceeding would be 
simply to revive the dormant judgment, and have no effect upon 
the administrator, and a judgment was taken accordingly : 

Held, that equity will, on such proof being made, restrain the plain- 
tiff from using such judgment of revival as evidence of assets in 
the hands of the administrator, so as to charge him with a devas- 
travit for failing to pay it, in a suit on the administration bond, 
and this on the ground that the defendant acted under a mistake, 
being misled by the presiding judge. Glendenning, adm’r, vs. 
TR Oi occnstisen cntnic 080s sncces veseweses tanses.seneee -cogninnbseces ptenetnete 


6. An executor to a will made and probated in Tennessee may as- 
sent to a devise of real estate situated in this state, without probate 
of the will here. Whether, if there were creditors here, this would 
be good against them? Quere. Kerr, by next friend, et al., vs. 
White, ex’r, et al... o seeeerans esesecens coscccncs ensoccees 4000s enccee seveee 


. Letters of administration, and certified copies thereof, are official 
papers issued by an officer of a state government, and under act of 
congress of 1866, United States statutes at large, volume 14, page 
141, are uot required to have any stamp. Coz vs. Jones, adm'r... 


=I 


8. Where an exemplification of the proceedings of the probate court 
of a sister state is offered in evidence in the courts of this state, 
our courts will presume that the probate court is a court of record, 
and the certificate of the judge that he is ex officio the clerk, that 
he has no official seal, and that he has jurisdiction, under the laws 
of his state, of the subject matter, etc., is a sufficient authentica- 
tion of the record under the act of congress. J bid. 

9. Where a policy of life insurance, issued on the application of the 
person whose life is insured, is made payable to his heirs, execu- 
tors, administrators or assigns, and there is nothing in the policy 
slowing a contrary intent, the sum assured is, upon the death of 
such person, payable to his legal representative, and is assets in 
the hands of such representative for the payment of debts, and for 
distribution under the laws regulating the same. Rawson & Co. 
vs. Jones, Adm’ T.......44 ++ Lenenee seeseeeeceeeenen® seceeaes tessnsees ceases seaeeess 

10. Where a bill is‘filed by complainants against the administrator 

’ of their father to recover the interests of their two brothers, who 
are alleged to have died ‘‘in minority,”’ in his estate, and there 
is no charge as to the ages of the deceased brothers at the time of 
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their respective deaths, nor any reason set forth why administra- 
tion was not had on their estates, a demurrer thereto was properly 
sustained. TZ'uggle et al. vs. Tuggle, adi’ a, et Al ..ccccee cesses sereeres 
11. A will executed in Tennessee by a citizen of that state, which 
conveys real property, and which is attested by only two witnesses, 
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although such attestation is sufficient by the laws of Tennessee, ° 


and it has been admitted ‘to probate there, cannot be offered for 
probate in this state, or pleaded in bar to prevent the grant of ad- 
ministration on land belonging to the testator, situate in Georgia. 
Key vs. Harland. .«..... bb ddniabias vibhbthebieaase pensilaissapnipl <telasiah dhe 


12. A will contained the following clause: ‘‘I direct all my just debts 
to be paid, and to enable this to be done, as well as for the purpose 
of managing and distributing my estate, my executors or the sur- 
vivor, or the one that may qualify, are authorized to sell, exchange 
or otherwise dispose of, any portion or all of my estate.’’ Testa- 
tor was a cotton factor, and according to the testimony of one wit- 
ness, one of the executors obtained money for the use and benefit 
of the estate from the defendant, and deposited certain notes be- 
longing to the estate, of no greater value than the amount advanced, 
as collateral: 

Held, that the notes so pledged cannot be recovered by the other ex- 
ecutor from the defendant who made the advance, if the jury eredit 
the witness giving such testimony, and it was for the jury to decide 
where the testimony was conflicting. Bailie, ex'r, vs. Kinchley 


et Se SPOOR Cee HEE TEE OH HHH Eee seen eeees seeeeteee THOT oe serene seeeeees Heeneee ° 


13. It does not affect the right of the defendant, that the executor 
who received the money did not use it forthe benefit of the estate 


he represented, provided the money was advanced in good faith. 
Ibid. 


14. Where an administrator liquidates a debt due by his intestate on 
an open account by giving a promissory note therefor and signing 
the same in his representative character, the holder of the note 
may maintain an action thereon against the administrator as such, 
provided he will allege in the declaration, and prove at the trial, 
the consideration or account for which the note was given. vole 
08. TTB, 2. c0ce secces ovecnsnne ascssnest so: sonein seceseses soscesenn Seedescotenehesetn 
15. If the action be brought against the administrator as an individ- 
ual, the pleadings may be amended by inserting his representative 
character and makiug the necessary averments showing tbat the 
debt is proper. J bid. 
16. In this case it was only necessary to show, prima facie, that 
. debts are due by the deceased wife to authorize administration to 
be granted on the estate, and if the administrator positively testi- 
fies that there are such debts, it is sufficient, and he will not be re- 
quired to produce the claims in court. McLaren vs. Bradford, 


adm’r SOOO OE HORE H EEE seer eee FEEEEEES FEOETH Gees ee BE REEE HHFFEFTETH Geese sees Hee HHeEee 
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17. On the death of a wife living apart from her husband under a 
"deed of separation, administration could be taken on her estate, 
even before the act of December 9th,*1871, and the assets belong- 
ing thereto were recoverable by the administrator from the hus- 
band himself for the payment of her debts, unless such debts be 
paid by the husband. Jbid. 


18. When a non-resident of this state dies,"owning bonds, obliga- 
tions, or other evidences of debts, which are in the possession of 
a resident of the state, the ordinary of the county where such per- 
son so holding possession resides, may grant administration on the 
estate of such decedent. Jbid. 


ADVANCEMENT. 


1, In 1851, K. made his will, providing that at his death all the prop- 
erty he should be possessed of should be divided into five shares. 
He disposed of these shares to his grand-children, but provided 
that their parents, his sons and daughters, should have the use 
aud control during their lives. In 1854, he delivered to his sons and 
daughters certain parcels of land, valuing the land given to each 
at $8,000 00, and taking written papers, duly sealed aud witnessed 
from each, acknowledging that they had received the property de- 
scribed ‘‘as part of my portion of his’’ (the father’s) ‘‘estate un- 
der his will, and which I am to hold as his will directs after his 
death, and which is to be taken and considered as a part of my 
portion directed to be given me by the will aforesaid.’’ The 
father caused these papers to be duly recorded in the record book 
of the clerk’s office of the county where the lands were situated. 
In 1859 one of the sons sold his land to his brother, W. In 1862, 
“W. sold his tract, as wellas that he bought from his brother, to J., 
who bought without notice of any defect in W.’s title, except the 
constructive notice arising from the record of the several papers 
taken by the father from the son, and by him recorded at the time 
he delivered them the possession. The sons have both died, one 
leaving children. The fathec is still living : 2 

Held, that as against a purchaser from the son the father is estopped 
from setting up any title to the land inconsistent with that describ- 
ed in the written acknowledgment taken by him from the son, and 
by him put upon record. Keaton, trustee, et al., vs. Jordan........ 


2. J. got from the son such title and such right to land as is described 
in said papers so duly recorded, as belonged to the sons, accord- 
ing to the legal tenor and effect of said papers. J bid. 

3. The legal effect of the said recorded papers is that the sons took 
the property described ag an advancement, and as their own prop- 
erty, with the condition attached that they should hold it subject 
to the disposition their father might make of it by his will and at 
his death, which condition was repugnant to the grant and void. 


Ibid. 
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4. The understanding or agreement, if there was any such, between 
the father and the sons, that the reference in the receipts or acknowl- 
edgments to the father’s will, was not to the will, as a will, but only 
as a paper describing the nature and extent of their title to the 
property received, whatever might have been its effect between 
the parties, cannot affect a purchaser from the sons who has a right 
to stand upon the legal effect of the papers, taken by the father, as 
the measure of the sons’-title. J bid. 


ALTERATION. See Deed, 2. 


AMENDMENT. 
1. When there is no process attached to the declaration, nor a waiver 
thereof, the judgment will be set aside. J?oss & Son vs. Jones... 


2. In such a case, if there has been an acknowledgment of service 
without a waiver of process, it is necessary to show that the pro- 
cess was intended to be waived, and that by accident or mistake 
the entry of such waiver was omitted, to entitle the plaintiff to 
supply such omission by an amendment nune pro tunc. Ibid. 


3. When an action was brought in the name of A, ona written ac- 
knowledgment to him by B, of the receipt of a sum of money, and 
B pleaded that the money belonged to C, that A was a mere agent, 
and that he had defenses against C: 

Held, that it was not error in the court to permit the plaintiff to 
amend by declaring that he sued for the useof C. Buffington vs. 
Blackwell ...0060...s0000 20000 Ocnedun tnees aisenn enbebinnnienieniatabisanacdcieshtbeni , 


4. Where a count in trover, and another in trespass vi et armis, 
were added by way of amendment to an action on the case against 
a common carrier, for negligence in the performance of his duty 
as such carrier, and more than four years had elapsed from the 
conversion before the filing of the amendment, the plea of the 
statute of limitations is a good pleain bar to the counts in trover 
and trespass. Palmer & Co. vs. The So. Ea. Co. seseseee oe 


5. Where a bill is filed to marshal the assets of an insolvent railroad 
company, anda receiver appointed, and the claims against the 
company are numervus, complicated and conflicting, and they are 
referred to a master, who reports upon their justness, amount and 
priority, and on consideration of his report, each case is separate- 
ly considered, a judgment of the court is bh: upon it, fixing i's 
amount and its priority and status, in reference to the other claims 
before the court, and this being done, a decree is taken, by con- 
sent of all parties, fixing their priorities and liens, and for the sale 
of the road, and that the proceeds shall be brought in for distribu- 
tion, according to the priorities of the several judgments: 

Held, that on the coming in of the proceeds of the sale, it is too late 
for one of the parties, who has presented his claim to the auditor 
and reduced it to judgment in the manner stated, to modify his 
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, claim so as to set up new liens and new equities not presented to 
the master or to the court, in its consideration of his report, unless 
there be a clear showing of fraud, mistake of fact, or newly dis- 
covered testimony, to explain the failure to present the truth of 
the case at the hearing, when the several claims and their priori- 
ties were determined by the court. Minnehan & Hazlehurst vs. 
B. and A. R. R. Co. et al.......06 andéses btadbbues stbeese. seeesdencbionice 248 
6. If the action be brought against the administrator as an individ- 
ual, the pleadings may be amended by inserting his representative 
character and making the necessary averments showing that the 
debt is properly chargeable on the estate. Poole vs. Hines......... 500 


7. Under this rule the amendment offered by the plaintiff was a 
proper amendment, and should have been allowed. J bid. 
















8. Where an action of complaint on open account was instituted, it 
was competent for the plaintiff to amend by adding a count, al- 
leging that the defendant was indebted to him for money paid to 
said defendant under a parol contract for the purchase of certain 
property, from the possession of which he had been ejected under 
paramount title ; that the contract was consequently rescinded, 
and therefore he was entitled to recover the amount paid as afore- 


ee ON i a san ca cimdicen eipbmasenibonsen sbbense sow B16 










APPEALS. 


1. On the trial of an appeal from the court of ordinary, in the mat- 
= ter of an application by a ward for a settlement with his guardian, 
the superior court has the same power to mould its judgment for 
the enfurcement of the rights of the parties as if suit had been ori- 
ginally instituted in that court. Howard vs. Barrett.....00+ sce 15 










2. Where an appeal was entered without date by an agent, anda 
motion was made to dismiss the same because not entered within 
time, and because the agent had no written authority to act in the 

premises, upon the hearing of such motion, the ex parte affidavit 

of such agent to the effect that he ‘“‘ had iustructions in writing, 

any authority to enter such appeal, and that the writing was lost 

so he could not file it in the clerk’s office,” was inadmissible. 

Bank of Empire State, for use, vs. Booton et al... eanneateaieene 653 













APPROPRIATION OF PAYMENTS. ° 


Where A drewa draft in favor of B on C, factor and commission 
merchant, undertaking, in the drafi, to deliver to the factor his 
cotton crop in time to be sold, so that the proceeds might be ap- 
plied to the “draft at its maturity, and the payee, to induce the fae- 
tor to accept, indorsed the draft, with intent to hold the factor 

harmless, and A delivered his crop accordingly, but the factor 

permitted him to sell thirteen of the bales for other purposes, and 

applied the balance to the payment of debts due by A to him of a 
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previous date to the indorsed draft, which debts were evidenced by 
acceptances by the factor of other and previous drafts of the same 
character by A on the factor, and which the factor had accepted 
and paid, and which exceeded in amount the value of all the cot- 
ton of A: 

Held, that the draft drawn in favor of B, and indorsed by him, was 
an appropriation of the proceeds of the cotton afterwards deliv- 
ered to the payment of the same, and the indorser, B, would only 
be liable as surety to C, if he or his agent had notice that the pre- 
vious drafts of A, accepted by C, had in them the like appropria- 
tion, and it was error in the court to charge the jury that it made 
no difference whether B or his agent had such notice or not. Joss 
et al. vs. Saulsbury, Respess & Co. .....c1.cesessesesceceseeecseres seeesees O79 


ARBITRAMENT AND AWARD. 


1, Anaward of arbitrators reduced to writing in plain, unambiguous 
terms, in the absence of fraud or mistake, cannot afterwards be 
shown by the arbitrators themselves, or by other parol evidence, 
to mean other than what is expressed upon its face. Cobb & Dun- 
can et al. vs. Dortch 


2. A party to an arbitration who appears before the arbitrators and 
takes part in the proceedings without objection, cannot object to 
the award being made the judgment of the court, under section 
4249 of the Code, on the ground that he did not get ten days legal 
notice of the time and place of meeting, Harper, ord’y, vs. 
Commiss'rsof Roads and Rev... +++ pnniiem Seine annie 5: eeieeesi 660 

3. An objection that an award is contrary to the evidence is demurra- 
ble unless the evidence be fully set forth. J bid. 

4, That arbitrators were not sati-fied with certain receipts, purport- 
ing to be vouchers of money paid by an ordinary in the disburse- 
ment of the poor school fund, and treated them as duplicates of 
other receipts, it appearing that they were of the same date and 
amount, signed by the same parties, is, if an error at all, an error 
of judgment on the facts, and it is too late, after the award is made, 
to insist that such receipts could have been shown to have all been 
originals, and thisis especially so if the ordinary was aware of the 
objection to the receipts, before or during the sittings of the arbi- 
trators and neglected to explainthem. J bid. 

5. Whilst it is apparent from the record that there was much in- 
formality in the proceedings of the arbitrators in this case, yet, 
as the jury have found, under the evidence, upon the specifica- 
tions in the objections, that the objector was present at the sittings 

» and took part in them without objection, and had a fair opportunity - 
to be fully heard, we do not feel authorized to disturb the finding. 
If injustice has been done in the award, it has been in consequence 
of the complainani’s own neglect. Ibid. 
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: ASSIGNMENT. 


An assignee for the benefit of the creditors of a bank, is not lia- 
ble for the rent of a room in which the books of the bank were, 
after the assigament, deposited by the president of the bank, it not 
appearing that the assignee exercised any control over the room, 
or had any use for said books. Gould, assignee, vs. Kerr, trust. 

See Receiver. 








ATTACHMENT. 


1. An attachment affidavit to the effect ‘‘that Philetus H. Holt, as 
commissioner over Thomas Taylor, a lunatic, is indebted,”’ etc., 
is a proceeding against Holt, individually, as the law of Georgia 
recognizes no such officer. Ross, adm’r, vs. Edwards, adm’z...... 

2. An attachment does not liein this state against a lunatic and his 
committee, both non-residents of the state. J bid. 

3. If, pending an attachment, the defendant die, and his adminis- 
trator be made a party to the proceeding, with nothing more, 
and no notice be given, as provided by the 3309th section of the 
Code, the administrator stands precisely as did the deceased de- 
fendant. He may attack the validity of the attachment, and if 
his objection be good the whole proceeding falls. J bid. 

4. An affidavit to the effect that the defendant is indebted to the 
plaintiff for the unpaid purchase money on the bill of particulars 
thereto annexed and marked exhibit ‘‘a,’’ in the sum of $269 75, 
and that said defendant is now in possession of part or all of the 
aforesaid property, is insufficient to base an attachment thereon, 
under section 3294 of the Code. Joseph & Bro. vs. Stein.........+ 

5. Where the defendant has voluntarily appeared and pleaded, the 
plaintiff is entitled to proceed for a verdict and general judgment, 
even though the attachment has been dismissed. J bid. 

6. The act of 1873, in reference to attachments, Code, section 329, 
et seq., is prospective in its operation. Hart et al. vs. Hart et al. 

7. Whether the above act requires that bond should be given by the 
plaintiff is by no means clear. The better piactice would be for 
the judge to require such bond. J bid. 

8. Cana decision removing an attachment issued under said act be 
excepted to? Quere. Ibid, 

9, When it affirmatively appears that a general fi. fa. has issned ina 
proceeding by attachment only, it is for the party relying on the judg- 
ment to show that the attachment had become a personal proceed- 
ing in some of the ways provided by law, nor is it sufficient proof 
of this to show that the defendant in the attachment was repre- 
sented in the case by anattorney. He must be notified, or replevy, 
or appear and make defense. Carithers vs. Venable.......++....+0+ . 

10. A sale under a general execution, issued in an attachment pro- 

ing, without steps taken, according to the statute, to make the 
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proceeding a personal one, is void, and the purchaser gets no title. 
I bid. i 
ATTORNEY AND @LIENT. 

When the property from which money was raised by levy and sale 
had been claimed and the claim withdrawn, and the sheriff tes- 
tified that the chief creditor, who he understood represented all 
the creditors, stated to him that the fee of the claimant’s attorneys 
was to be paid out of the proceeds on the condition of their con- 
sent to the sale, and that the property belonged to the claimant, it 
was not error in the court to order that a proper sum be held sub- 
ject to atrial by jury asto the claim of the attorneys for their fee. 
Yarborough et al. vs. Lumpkin, sheriff, et al. 


AWARD. See Arbitrament and Award. 


BANKRUPT. 

. Where the state court has acquired jurisdiction of a creditors’ 
bill, and has the assets of the debtor within its custody, in the 
hands of a receiver, and said debtor is subsequently adjudged to be 
a bankrupt, it will not order said assets turned over to the trus- 
tees appointed by the United States court under the provisions of 
the bankrupt act, upon their mere petition. When the United 
States court shall enjoin the complainants in the creditors’ bill 
from proceeding in the state court to have their claims adjudicat- 
ed, then it would be the duty of the latter court to turn over to 
the trustees the assets in its custody, to be administered by the 
bankrupt court. Freeman et al., trustees, vs. Fort et al......-.0000. 


2.. A judgment against a party who goes into bankruptcy may be en- 
forced against property on which it has a lien and which was sold 
by the defendant before the filing of his application to be adjudg- 
eda bankrupt. Phillips vs. Bowdoin, Adi’ 2.0.00 sssceseeeee sosees aon 


. If the judgment creditor levy his execution on such property, 
which is claimed by the purchaser, and pending the claim the cred- 
itor proves his debt in the bankrupt court, but before there is any 
dividend of the bankrupt’s assets, obtains leave of the court to 
withdraw his proof and claim for the purpose of prosecuting his 
levy in the state court, such proof and withdrawal of his debt do~ 
not constitute a bar to the assertion of his rights under the levy, 
unless it appear that the judgment had a priority of lien on the 
bankrupt’s assets. And this is true, although the defendant in 
the judgment has received his discharge in the bankrupt court. 
Ibid. 


. The fact that the register in bankraptcy, after the withdrawal of 
such proof and claim, allowed to the attorneys of the creditor a 
fee or compensation for bringing certain of the assets of the bank- 
rupt into the bankrupt court, does not affect the right of the cred- 
itor in the claim case. Ibid. 
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5. Upon the trial of the claim case the creditor has a right to put 
in evidence an exemplification from the bankrupt court, showing 
his application to withdrawghis claim and the proof thereof, and 
the order granting the same. J bid. 


6. Where a levy was made upon personal property, and before the 
sale the property was, by agreement between the plaintiff and de- 
fendant, placed in the hands of a third person to be sold at private 
sale, and before the sale the defendant becomes a bankrupt, and 
the property is taken by the assignee and sold: 

Held, that this is such a disposition of the levy as authorizes the 
plaintiff in fi. fa. who does not prove his debt in bankruptcy, to 
levy his execution upon real estate upon which it isa lien, in the 
hands of a purchaser from the bankrupt before the bankruptcy. 
Winship vs. Phillips 

7. That the defendant has been adjudged a bankrupt, and the prop- 
erty covered by the mortgage regularly set apart to him as his ex- 
emption, is not a good plea in bar to the foreclosure of said mort- 
gage, where it is not alleged that the mortgagee proved his lien in 
the bankrupt court, or that the assignee has interfered in any maa- 
ner with the mortgage, under the provisions of the 20th section of 
the bankrupt act. Cumming vs. Clegg. ......c0e sereeeen se ss08 ceneeenee oes 


BANKS. 


. The relation between a bank and its depositors, so far as it con- 
cerns the liability of the former to the latter for deposits made in 
November, 1861, and February, 1862, is controlled by the ordi- 
nance of 1865. Ga. R. R. and B. Co. vs. Dabney, adm’r 

. If the court distinctly so charges the jury, it is not a ground for a 
new trial, that the court further stated ‘‘ that were it not for the 
ordinance, then the common law principles applicable to deposits 
would control, and the bank would have to pay the full amount 
deposited.’’ For this addition to the charge, whether correct or 
not, could not, under the whole charge, have injured the defend- 
ant. Ibid. 


. A notice given in 1862, by a bank to its depositors, to withdraw 
their deposits, though repeated in February, 1864, with the further 
notice, that on failing to withdraw, the deposits would be sealed 
up in packages and held at their risk, without proof of any further 
action on the part either of the bank or its customers, in relation 
to such deposits, does not, in law, discharge the bank from all lia- 
bility, under the ordinance of 1865,.on acccuut of the total failure 
of Confederate money. Such facts are proper for the considera- 
tion of the jury in adjusting the equities between the parties. Jbid. 


See Corporations, 2, 5. 


BILLS OF EXCHANGE. See Negotiable Instruments. 
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BILL OF EXCEPTIONS. 

Jackson was charged with the offense of murder, as principal in the 
second degree. Upon his. trial, the record of the conviction of 
Martin, the principal in the first degree, was introduced in evi- 
dence. A motion for a new trial was then pending in behalf of 





Martin. Jackson was convicted. Martin secured a new trial and 


was acquitted. The use of the record of his conviction was made 
a ground of a motion for a new trial in the case of Jackson. Pend- 
ing the consideration of this motion, counsel for movant, appoint- 
ed by the court, without his knowledge or consent, withdrew the 
same, and abandoned his case. Subsequently, after the adjourn- 
ment of the term of court at which Jackson was tried, other coun- 
sel renewed the motion. The judge refused to consider it. A bill 
of exceptions was presented to him, which he refused to certify, 
and the writ of mandamus is prayed for: 

He'd, that the facts above stated present such an extraordinary case 
as required the judge, under section 3721 of the Code, to entertain 
the motion, and to certify the bill of exceptions to his decision 
thereon. Jackson, rel’r, vs. Clark, judge, resp’ t....c.+:scoeessceceeee 


BONDS. 

1. The holder of bonds or negotiable notes issued to him by a town, 
under a law authorizing the issue, is not bound to see that all the 
detai!s provided by the act authorizing the issue have been duly 
complied with by the corporate authorities. Danielly et al. vs. 
Cabaniss ef al....c.coecccceses wv hamacabekideds nengabcenmmipealscpsstiaviensaad seeds 

2. Ina suit on a bond where the breach is alleged with sufficient cer- 
tainty to form an issue, the declaration is not demurrable. Cobb 
& Duncan et al. vs. Dortch.....ccce veseeeeee vee aiehdienikadaniisgn aneiemennineinniei 

8. Bonds issued by a municipal corporation having lawful authority 
to issue such instruments, are, in the hands of innocent purchas- 
ers, binding, notwithstanding irregularity or fraud in the manner 
in which they were placed upon the market. Black et al. vs. Co- 
hen et al.; Shorter et al. vs. Mayor and C. of Romé..........00-+0008 

4. Power vested in a municipal corporation to make all contracts 
which it might deem necessary for the welfare of said city, in- 
cludes the authority to issue bonds. Ibid. 

5. Certificates of indebtedness issued by a municipal corporation, 
receivable in payment of public duties, are binding upon the city, 
notwithstanding the fact that such act was in violation of a penal 
law. Ibid. ; 

6. Where bonds are issued by a municipal corporation to redeem a 
currency binding on the city, it was competent for the general as- 
sembly to ratify such issuing. Ibid. 


BONDS FOR TITLES. See Warranty, 4. 
BRIDGES. See Roads and Bridges. 
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BUILDING AND LOAN ASSOCIATIONS. 


1. By the charter and by-laws of a loan and building association, it 
was, in substance, provided that there should be two thousand 
shares; that no one stockholder should own more than thirty 
shares; that each share should pay ¢1 00 at each monthly meet- 
ing; that the moneys paid at each meeting should be sold to the 
highest bidder as an advance to such bidder upon his ultimate in- 
terest ; that the company should wind up when each share, under 
the workings of the association, should be worth $200 00, or when 
each member had purchased an advance on his stock; that any 
member advanced should give a note with a mortgage for the ulti- 
mate assumed value of his stock and assign his stock to the asso- 
ciation as collateral security; that each stockholder who got an 
advance should pay $1 00 extra on each advanced share as inter- 
est ; that for any default in the payment of dues, ‘‘as often as the 
same may be payable, he shall forfeit the additional sum of ten 
cents for every such failure, and for every dollar thus unpaid ;”’ 
that if any shareholder should be in default for three months, the 
association might proceed at law to collect the amount due from 
him. It was farther provided, in substance, that the sum to be 
collected was such a sum as, at the rate of advances at the last 
monthly meeting, would, if put up for sale, have brought to the 
company the same interest the defaulter was paying, (in no case 
to be less than the net amount received by him,) together with all 
other payments, moneys and expenses due to the association by 
such stockholder: 

Held, that under these rules and regulations, the association is en- 
titled to a judgment for such an amountas will place it in the same 
situation as though there had been no default, and that when such 
judgment is paid, the defaulter is no longer such, but holds his 
stock as a non-advanced member. Ocmulgee B. & L. Associa- 
tion vs. Thomsom..........000 seeesees cocccccee + 060 s00ees eeceee seooeese © sessseee . 

. This amount for each share isto be ascertained by deducting from 
$200 00 (the ultimate assumed value, ) such a per cent. of the same, 
as advances were sold or allotted to members at the last regular 
monthly meeting next before the judgment, and adding to this the 
dues on such share for each default up to such mecting. and any 
fines that may be due for such default, provided the fines be not 
so grossly in excess of the real loss by the default as to be penal- 
ties and nota fair measure of damages. The real damages to the 
association, caused by the failure of the defaulter to pay prompt- 
ly his $2 00 per month on each share, is measured by the interest 
the association would have made on such $200, together with 
what it would have made by the sale of such $2 00 at the then 
rate, over and above what it could now make by its sale at twenty- 
three per cent. Jbid.- 
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8. The law will not enforce the fines as such, because it is a settled 
rule that penalties agreed upon for a breach of contract are illegal. 
But, as in this case, the penalty of ten per cent. on the dollar fer 
each default, if fairly construed, is assessable, under the by-laws, 
but once for each default, upon the regular dues for that month, 
and not ten per cent. upon the whole amount of the dues then 
unpaid, and as such a fine will be only slightly in excess of the 
real damages, we are of the opinion that the fine fixed by the 
by-laws, so construed, is recoverable as stipulated damages. J bid. 


. In this case the defendant had purchased an advance on thirty 
shares. He was due to the association $49 00 on its books ; how, 
it does not appear. In October, 1872, he failed to pay his dues, 
and continued to fail. In November, 1873, the association agreed 
to wind up at $154 00, the then value of its stock, and has done no 
business since. At such last meeting the premium upon advances 
was twenty-three per cent., and the amount the plaintiff was enti- 
tled to recover was as follows : 
$200 00, less twenty-three percent. ... .. .. .. $154 00 
Fourteen months’ dues, at $2 00each, ... ... «. +» 28 00 
Fourteen fines, (ten per cent. on $200,) ... w+ «2 o 2 80 

Inall foreach share, ... «© 16 see see see vee $184 80 

For thirty shares, this will amount to— 

Thirty times $184 80 or... .. 1. see see eee eee | $5,544 00 
To this add book account,... ... sce see eee nee tee 49 00 
jm fae For, ke cs tsi tees 4 90 

The gross amount due,... 1... we ove = $5,597 90 
But as the association has quit business, the defendant is entitled 
to a credit of the agreed value of his stock, to-wit: thirty shares, at 
$154 00 per share, amounting to $4,625 00. So that the amount 
which the plaintiff is really entitled to recover is, taking off this 
credit, only $977 90, with legal interest from the date of the last 
regular meeting in November, 1873. Ibid. 


CARRIERS. 


When, in an action against the Southern Express Company as a com- 
mon carrier, it appeared that goods had been delivered to the 
Adams Express Company in New York, and by it delivered to the 
Southern Express Company at Savannah, to be transported to Co- 
lumbus, and that the goods were lost on their way from Savannah 
to Columbus, whilst in the custody of the Southern Express Com- 
pany, and there was no proof as to the terms on which the Adams 
Express Company or the Southern Express Company received 
them : 

Held, that in the absence of any proof to the contrary, the Southern 
Express Company should be presumed to have received them for 

VoL, Lu. 44, 
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transportation to the owner under such obligations as to diligence, 
etc., as the law imposes on common carriers, who do not, by con- 
tract, limit their liability. So. Hx. Co. vs. Urquhart & Chapman. 142 
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CHARGE OF COURT. 


1. When a judge refuses to make a charge on the ground that there 
is no evidence to support it, and then adds, if the jury believe 
there is such evidence, then I so charge. Such a charge is im- 
proper, but the party in whose favor it is made cannot complain 
of it. Verdell vs. Ketchum......... Rapsnenareeoncsestncnnnnssedsit nouns eotees 134 
2. When there are several written requests to charge the jury, and 
the same principle of law is involved in each, and the judge gives 
one of the requests in charge, it is not error to refuse the others. 
EEN RATT GO REA ETE ETE 397 
8. A charge on an irrelevant point is not such error as to require the 
verdict to be set aside, provided the court, in connection with sueh 
charge, and in addition thereto, give the correct rule of law, and 
one which is, in fact, applicable to the case under the evidence. 
Base, cx'z, 00. Base, adi’ x, ef Ab... 0000+ 0.000 e0000e soreee coocee soe seccecese 531 


4. If the court charged the jury that if the arrangement between the 
parties was such as was disclosed by the witnesses in their testi- 
mony, then they were partners; and if such was the legal effect of 
the evidence, the verdict will not be set aside on that ground. Hol- 






















CBee &. Co. 00. Wilke, 680 8 .nccccces ee0eee serccccescocnce sovessevesoeees coves .« 667 
5. It is error to charge upon a point in reference to which there is 
no testimony. Fishel vs. Lockard & Treland, 1.00. c.cssece ceeee seseee 632 






6. It is not error in the judge, on the trial of an action of ejectment, 
where the defendant relies on a title by prescription, to neglect to 
charge the jury, that in making up the seven years possession they 

could not count the time the locality was occupied by the federal 

army and the courts were closed, no evidence having been adduced 
upon that subject and no request made for such a charge. Payne 

i III sini bis seiccincet Saab htiane Shins Seesbendbebidls sabens sedetn oe eawees 


CLAIM. 


. A, the agent of B, having in hand certain money belonging to B, 
deposited it in bank to his own credit, he having already a credit 
there to himself, whereupon a creditor of A garnished the bank. 
B filed a claim affidavit and bond under the act of 1871, Code, sec- 

tions 3541, 3543, and his money was paid to him on A’s check. A 
















eae 
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dissolved the garnishment in the usual mode, and got the balance 
on his own check : 

Held, that B might assert his right to the money in this way. Spain, 
adm'r, vs. Beach & Son; Beach & Son vs. Spain, adm’ roo... .00 00 

2. The claim affidavit was a sufficient traverse of the garnishee’s an- 
swer, which merely set forth A’s account, and that the money had 
been paid out after the filing of the claim, and after A’s dissolu- 
tion of the garnishment. J bid. 

3. The plaintiff in the garnishment proceedings had no right, after 
a finding by the jury for B on the claim, to any judgment on B's 
bond. His remedy for the balance of the money was by a judg- 
ment against A and the security on his bond to dissolve the gar- 
nishment. J bid. 

4. If the judgment creditor levy his execution on property which 
is claimed by a purchaser, and pending the claim the creditor 
proves his debt in the bankrupt court, but before there is any 
dividend of the bankrupt’s assets, obtains leave of the court to 
withdraw his proof and claim for the purpose of prosecuting his 
levy in the state court, such proof and withdrawal of his debt do 
not constitute a bar to the assertion of his rights under the levy, 
unless it appear that the judgment had a priority of lien on the 
bankrupt’s assets. And this is true, although the defendant in 
the judgment has received his discharge in the bankrupt court. 
Phillips vs. Bowdoin, Adm’ ......00: seseee sesseeees seeeee08 sovceees os seeeeeee 

. The fact that the register in bankruptcy, after the withdrawal of 
such proof and claim, allowed to the attorneys of the creditor a 
fee or compensation for bringing certain of the assets of the bank- 
rupt into the bankrupt court, does not affect the rights of the cred- 
itor in the claim case. J bid. 

. Upon the trial of the claim case the creditor has the right to put 
in evidence an exemplification from the bankrupt court, showing 
his application to withdraw his claim and the proof thereof, and 
the order granting the same. J bid. 

7. When, after a verdict in a claim case finding certain real estate 
subject to a mortgage, the property was sold to satisfy the mort- 
gage ji. fa., it is the duty of the sheriff to put the purchaser in 
possession. And to do so he may turn out the claimant and his 
lessees or tenants, and this even though said claimant was a pur- 
chaser from the mortgagor before judgment of foreclosure. Jival 
vs. Gallagher. 0.0.00 neta diieitaidaiihinie auamiaiaaiauel Roath sdeesdenites 


CONFEDERATE MONEY. See Guardian and Ward, 3. 


CONSTITUTIONAL LAW. 


. Where an act was passed by both branches of the legislature, and 
was in fact transmitted to the governor more that five days before 


545 
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the adjournment, and the governor failed either to approve or to 
veto it, or even to enter upon it the day of its receipt by him. or to 
transmit it to the office of the secretary of state, and the same 
legislature, at a subsequent session, after investigation of the facts 
by a committee, declared the act to have been duly presented, and 
to have become a law, and ordered that it should be transmitted to 
the secretary of state: 

Held, that it is the duty of the courts to treat the act as a law, prop- 
erly passed and authenticated under the constitution. Danielly 
et al. vs. Cabaniss et Al .....0000 seeresees < cooce 211 


2. The act of February 17th, 1874, authorizing the mayor and coun- 
cil of the city of Rome to require the registration of, and to assess 
and collect a license fee from all persons, firms, companies and 
corporations, engaged in any business, trade, calling or profession 
within the coporate limits of the city, is not unconstitutional. 7'he 
Mayor and C. of Rome vs. McWilliams & Co. et al....... 20220000002 251 


8. Nor arethe ordinances of the city passed in pursuance thereof, 
illegal or void, provided they do not assess such license fee on 
those who, by express legislation, are not subject to the same ; and, 
provided, it is limited to such business, trades, callings or profes- 
sions, asare fixed and regular, and dependent on the public for 
patronage and support ; or provided it does not extend to those 
pursuits or occupations which require only manual labor ; and pro- 
vided, further, that not more than one such fee is required of any 
firm, orthe persons composing the firm, which is engaged in any 
business liable to pay the same. J bid. 


4. The power of the mayor and council to assess and collect the 
license fee, is not limited to such business, trades, callings or pro- 
fessions, as are specified in the 2d, 3d and 4th paragraphs of the 
first section of said act, but under the first and fifth paragraphs 
thereof they may collect the same from all who come within the 
rule as stated in the preceding note of this syllabus. J bid. 


5. The first section of the act giving authority to the mayor and 
council to levy a tax not exceeding one per cent. on the gross, 
sales made by registered persons, firms, etc., is not in violation 
of the last clause of the 27th section of the first article of the con- 
stitution of this state, nor is the ordinance illegal and void which 
assesses a tax of one-half of one per cent. on such sales, and allows 
a deduction from the sales of the amount of stock on which a tax 
has been levied. J bid. 


6. It is not in violation of that clause of the constitution which re- 
quires civil suits to be tried in the county of the residence of the 
defendant, for the general assembly to prescribe by law that suits 
against railroad companies may be brought and tried in the county 
where the injury has heen done, or where a contract has been made 
oristo be performed. Ga. R. R. & B. Co. vs. Oaks 
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7. Where the title of an act specifies some of the objects for which it 
was passed and contains the general expression, ‘‘and for other 
purposes,’’ portions of the act not especially indicated in the title 
are nevertheless valid. Black et al. vs. Cohen et al. ; Shorter et 
al. vs. Mayor and C. of Rome e€ all. ......000 000.00 scesceeees 0 seccccoeces 


. Where the subject matter of legislation is the subscription to stock 
of railroad companies by a municipal corporation, the fact that an 
act and an amendment thereto, authorize the subscription by said 
corporation to the stock of two or more railroads, does not render 
them unconstitutional as referring to more than one subject mat- 
ter. Ibid. 


CONTEMPT. See Executions, 5. 


CONTINUANCE. 
. It was not error to refuse a continuance on the ground of sur- 
prise, since the amendment, instead of evading the plea, only made 
it the more legitimate, and was no ground for surprise. Buffing: 
ton vs. Blackwell 
. A motion was made for a continuance on the pa of the ab- 
sence of two witnesses who had been subpoenaed; there had 
been no call of the witnesses, and on the call being ordered by the 
judge, one of them came into court. ‘The judge announced that 
the court would continue the ensuing week, and tendered the mov- 
ant an officer with an order to send and bring the absent witness 
into court, which was declined by defendant : 
Held, that it should clearly appear that the offer of the court would 
have been of no avail to the defendant before the verdict should 
be set aside on the ground of the refusal of the continuance. Me- 
Bae 00. The Slate. .cceccceecsccceces sence svisece s000seses senses vensesors cosesses « 291 
3. Where a continuance is asked on account of the absence of the 
defendant for providential cause, the facts must be made to appear 
to the court by affidavit or other competent evidence. A letter 
from the defendant to his counsel, and his declarations to third 
persons are not sufficient. Peacock vs. Usry......+0+ cee eee see ssseeeseeee 858 
4. Where a claimant showed by an exemplification of the record of 
the suit in which the judgment was obtained upon which the exe- 
cution was based, that the defendant therein had not been served, 
it was not error in the court to refuse a continuance upon the ap- 
plication of the plaintiff in execution to allow him to show to the 
contrary. The only tribunal in which such evidence could benefit 
him would be the court rendering the judgment, where the record 
could alone be perfected. Aycock vs. TUrner. ......000 cecseeree cesses 591 


CONTRACTS. 
. Where, in the year 1860, subscription was made to the stock of a 
railroad company, subject to such future calls as might be made 
by the directors, and such calls were made after June Ist, 1865; 
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Held, that the right of action for the amounts due under such calls 
did not accrue until after June Ist, 1865, and therefore suits brought 
therefor must be controlled by the statutes of limitation as embraced 
in the Code, and not by the act of March, 1869. Macon and Au: 
gusta R. R. Co. vs. Vason et al, €2718. 10.00 00e see cesceceee sce sesceseee ove 


2. A religious society, which is not incorporated according to law, or 
which has not recorded its name and objects, as provided by sec- 
tions 2347 of the Code, cannot be sued as such. Its members are 
liable on its contracts as joint promissors or partners. Wilkins, 
Sor use, etc., vs. The Wardens and V. St. M.’s P. E. Church...... 


8. If a railroad employee contract with his employer that he will as- 
sume all the risks of his employment, and will not hold the com- 
pany liable for the negligence of its servants, and he be killed un- 
der such circumstances as under his contract and under the law, 
he could not, had he lived, have recovered damages for any injury 
received, then his wife cannot recover damages for his death. The 
basis of the right of action in both cases is a breach of duty implied 
by law or assumed by contract, and if there be no such breach by 
the defendant the wife cannot recover. W. and A. I. LR. Co. vs. 
FINI ose rnase sesccnntn chepsonis qsascncen peeves nseen oncsen sb0ens esenen sen-cenceseness 


4. Section 3393 of the Code was intended to allow the plaintiff to 
recover in an action on an account such an amount thereof as he 
was justly and equitably entitled to, either under a special agree- 
ment to pay the amount charged, or so much as the goods or ser- 
vices rendered were reasonably worth, without regard to the teclini- 
cal rules of pleading, or the evidence applicable to a special con- 
tract or a quantum meruit. Johnson vs. Quinn, adm’r. ....+++...+ 


5. On 23d February, 1865, Simmons executed to the defendant’s in- 

testate, the following paper : 
‘$1,663 00. Received of Mrs. C. C. Gordon sixteen hundred and 
sixty-three dollars (in notes on myself to that amount,) which sum 
I am to loan out and keep at interest for her during the pleasure of 
both parties, and to turn over to her the proceeds on request ; the 
interest accruing thereon payable annually in currency, while I 
manage the same for her; and I hereby agree and bind myself to 
turn over to her good notes or fi. fus. to the amount in demand, 
and to guarantee the payment thereof.”’ 

Suit having been brought on this agreement, Simmons filed a bill 
praying a construction of the paper, and alleging that in fact he did 
not, on said 23d of February, 1865, get from Mrs. Gordon his own 
notes and agree to loan out for her said sum of money, but that 
some three years before then said notes of his had been sa‘isfied by 
substituting instead of them certain notes and fi. fas. on third per- 
sons, which, as her agent, he since then had been managing for her 
under an agreement with her; that the paper of February, 1865, 

was merely the carrying into effect the said parol agreement made 
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in 18638, and was made in 1865, because not until then did Mrs. 
Gordon actnally turn over his notes ; the bill further alleged that 
the notes on said third persons were still on hand, and that he 
ought not to be held to guarantee them, as they were the very 
debts he had received from her in 1865, and undertaken to loan 
out and manage: 


Held, that the legal effect of the agreement is that Simmons took his 


aI 


os 


notes as money and agreed to loan out that sum as her agent, and 
account for the proceeds on request, paying her the interest re- 
ceived annually, and if, on a settlement, the proceeds should be 
in notes or fi. fas. on third persons, he undertook to guarantee 
their payment. Simmons vs. Martin, GAM’ ax ....0. 2000+ sescceecseceeees 


Where an action of complaint on open account was instituted, it 
was competent for the plaintiff to amend by adding a count alleg- 
ing that the defendant was indebted to him for money paid to said 
defendant under a parol contract for the purchase of certain prop- 
erty, from the possession of which he had been ejected under para- 
mount title; that the contract was consequently rescinded, and 
therefore he was entitled to recover the amount paid as aforesaid. 
Be Obi. BE sree ccses sch tens sin ccntengnsingenptinsettiniciaciaapianes 


. To have entitled the plaintiff to recover money paid to the defend- 


ant under a parol contract of purchase, on the ground that he had 
the right to treat the contract as rescinded, it was incumbent upon 
him to have shown at the trial, either that he had been actually 
ejected from the possession of the praperty by a title paramount 
to that of the defendant, or such paramount title as in judgment 
of law would have amounted to an eviction. J bid. 


CONTRIBUTION. See Vendor and Purchaser, 1. 
CORPORATIONS. 


. A company incoporated to manufacture pig iron, undertook to 


erect a corn and flour mill, and one of the stockholders filed a bill 
to enjoin the use of the corporate funds for such purpose, which 
injunction the judge, after an answer and a hearing, granted: 


Held, that as the right so to use the corporate funds depends upon 


whether the purpose is merely to erect machinery to grind the 
grain to be used by the laborers and animals employed in the man- 
ufacture of the pig iron, or whether the grinding of grain for the 
public generally is not also a leading purpose, and as this isa 
question of fact to be determined by the evidence, and as we 
are not satisfied that the judge has abused his discretion, the judg- 
ment ought to stand. Cherokee ron Co. vs. J0mes... ..c see see cee sooee 


2. The provisions of the Code, section 8370 to 3376, authorizing ex- 


ecutions to issue, under certain circumstances, as against stockhold- 
ers in corporations when, by law, such stockholders are personally 
liable for the debts, or a portion of the debts, of the corporation, 
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may be resorted to in all cases where the stockholders are per- 
sonally liable under the charter, unless some specific and exclu- 
sive mode is otherwise provided by the charter, Heard vs. Sibley. 


3. As the execution provided for is, in effect, only a mode of suit, 
the stockholder, unless the charter otherwise provides, may set up 
in his illegality any defense that he might make to the merits in a 
suit brought against him in the ordinary way, and he is not con- 
cluded by the judgment against the corporation upon any issue ma- 
terial to his defense. J bid. 


4. In a proceeding of this character, where an execution’ issues in 
the first instance, and the defendant sets up his defense by affidavit 
of illegality, the defendant has all the rights and privileges as to 
pleas and amendments that he would have in ordinary suits on 
contracts. J bid. 


5. Where the charter of a bank made the private or individual prop- 
erty of each stockholder, as well as their joint property, liable for 
the redemption of the bills of said bank, and for the payment of 
all the debts and liabilities of the same, and provided that when 
any judgment shall be obtained against said bank, and execution 
issued thereon, it shall be the duty of the levying officer. first, to 
levy the same on the property of said corporation and to sell the 
same, and if the proceeds thereof shall be insufficient to pay off 
said execution, and the return of said officer of no corporation 
property shall be sufficient proof of the same, it shall be the duty 
of said officer next to levy said execution on the individual prop- 
erty of any stockholder or stockholders, and sell the same until 
an amount is raised sufficient to pay off said execution, each stock- 
holder only to be liable for the whole indebtedness of the bank in 
proportion to the amount of his stock, and that any stockholder 
who pays off any such execution or part thereof, shall have the 
right to use and control the fi. fa. against all the other stockhold- 
ers, 80 as to collect the ratable share out of each of them: 

Held, that a judgment against the bank, under such a charter, is a 
judgment also against each stockholder to the extent of his stock, 
and as between such judgments, the oldest has the right to be first 
paid out of any money raised by the sheriff out of the property of 
any stockholder. Whether such a judgment has a lien on the prop- 
erty of a stockholder from its date, as against a bona fide purchas- 
er of such property, without notice? Quere. Lowry vs. Parsons 
Cf AL .....00 © cence coceccces eoscseee 0 espetone © cases osncee c008he snesecesn cesnesoooonsees 


6. Under the charter of the Brunswick and Florida Railroad, the di- 
rectors were authorized to make all contracts biading on the com- 
pany. By an act amending the charter, passed in 1838, it was en- 
acted that ‘‘ It shall be lawful for the board of directors to direct 
the president and secretary to issue bonds of said company, which 
shall be binding on the property of said company, and on such 
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other property belonging to the stockholders as they may pledge 
to said company, by mortgage, to meet their own engagements or 
the engagements of the company :”’ 

Held, that bonds issued by the company under such amended char- 
ter, without the execution of any mortgage to secure them, do not, 
ipso facto, become a lien upon the property of the corporation, 
so as to be superior, or even equal, in dignity to other bonds is- 
sued. under same authority, which are secured by a deed of trust 
to certain trustees, in the nature of a mortgage. Bruns. and A. 
BR. BR. Co. et al. vs. Hughes... ..0seesesseeeeree sosaseseesotnohonie sous coniosies f 


. Where a railroad company, with authority to issue bonds which 
should be binding upon its property, issued the same, and to se- 
cure them executed a deed of trust to certain trustees, with au- 
thority to the trustees, on a breach of the condition, to take pos- 
session and sell at public auction, as provided by law, the trustees 
may, when the conditions are broken as provided in the deed, take 
possession and sell without foreclosure before the courts, and if 
they proceed to sell by advertisement and sale, as is provided by 
law, in the case of mortgage executions, the sale will divest the 
title of the company. IJ bid. 

8. Under the facts of this case. as they appear of record, the de- 
fendant in error was not entitled to any part of the proceeds of 
the sale of the railroad in the hands of the appointees of the court. 


I bid. 


9. An amendment to the by-laws of an insurance company, merely 
for the purpose of regulating its mode of business, and adding no 
new condition to the policies already issued, is binding on the as- 
sured. Ga. Mas. Mut. Life Ins. Co. vs. Gibson et al...... 0.00.00 

10. Where the contract in issue or on trial, was made between a cor- 
poration and a natural person, and the latter died, the officer or 
agent entering into the same in behalf of the corporation is an in- 
competent witness; but the other members of the corporation are 
competent. J bid. 

11. A religious society, which is not incorporated according to law, 
or which has not recorded its name and objects as provided by 
section 2347 of the Code, cannot be sued as such. Its members 
are liable on its contracts as joint promissors or partners. Wilkins, 
for use, etc., vs. The Wardens and V. St. M.’s P. E. Church 


COSTS. 


Upon a conviction for riot, where the indictment alleges circum- 
stances of an aggravated nature, and the judge who tries the case, 
certifies that the evidence shows the same to be true, this court 
will not control the decision of the judge in taxing the costs under 
section 1650 of the Code, unless in a clear case of error. Durden 
CB. Tie BARGE. .crcsse vicisens. etbiscnes sabostions s60dssiths ccncde anebet sasites eb cies 
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-COUNTY COMMISSIONERS. See County Matters, 5, 6. 


COUNTY COURT. 


Where the judge of the county court, who is authorized, if the bailiff 
is sick, etc., to appoint any person to execute a process, appointed 
the person who, as agent of the landlord, had sued out a distress 
warrant, to execute and return the same, and such person made a 
levy upon property which was claimed by a third person: 

Held, that the appointment was illegal and the levy void, and it was 
not error in the court below to order the levy to be dismissed. 
I I Ds TR se ons vas thc dncecnadiis tie berccncicnee nesese Cundevedion WO 


COUNTY MATTERS. 


1, Under sections 496 and 497 of the Code, it is competent for the 
ordinary of a county, even without the recommendation of the 
grand jury, to levy a county tax to erect, or keep in repair the 
county buildings, and to furnish safes, furniture, ete. And this 
power includes the power to levy a tax to pay any debt that may 
have been contracted for such purposes of erection, repair, etc. 
This power is in the discretion of the ordinary, subject to the sup- 
ervision of the judge of the superior court by mandamus or injunc- 
tion, as prescribed by section 503 of the Code. Wadler vs. Per- 
I IE caccenuipssninen santos antetidan tio dleceedsastenbinsantee can ats cxcctestis 

2. Besides this tax for the erection and repair of county buildings, 
the ordinary may, under section 509 of the Code, if the grand 
jury fail or refuse to act, levy a tax (not to exceed fifty per cent. 
on the state tax,) sufficient to pay the necessary county expenses, 
and any debts that may be in judgment against the county, or 
which the county may have been ordered to pay under a man- 
damus, and within this limit of fifty per cent. on the state tax, a 
creditor who has a judgment, or in whose favor there i3 a man- 
damus, may compel the laying of the tax. Ibid. 

. The tax of twelve and one-half per cent. allowed by the act of 
1818, for the support of the indigent poor is independent of the 
county tax proper, and is not included with the fifty per cent. limit 
of section 509 of the Code, or the one hundred per cent. limit of 
section 515 of the Code. And this is also true of the tax for poor 
school purposes as provided by sections 1201 and 1202 of the Code, 
which said sections are still of force, so far as to authorize a tax 
to pay debts for poor school purposes contracted before the passage 
of the general education law. J bid. 

. When debts against a county (other than debts for public build- 
ings and their repairs,) accumulate so that the fifty per cent. al- 
lowed by sections 509 and 511 will not be sufficient to pay them, 
the grand jury may recommend a tax for county purposes as high 
as one hundred per cent. upon the state tax, and if this amount, 
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or the amount allowed by local law, will not pay the necessary 
current expenses and the accumulated debt, the creditors have a 
right to require that at least twenty-five per cent. of the debt shall 
be paid therefrom. J bid. 


. It is within the power of the legislature to provide for the organ- 
ization of county commissioners for the county, and in so doing 
it may provide that they may be chosen by the grand jury of the 
county. J bid. 

. If commissioners are-provided for by law, and they enter upon 
the duties of their office, they are officers de facto, and though 
there be irregularity in the time or manner of their election, their 
acts are not, for that reason, illegal and void. Jbid. 


. The third section of the act of 1866, authorizing the ordinaries to 
levy an extra tax sufficient to pay all just and equitable debt con- 
tracted for the prevention of the spread of small-pox, is a law of 
force in this state, although the same is not incorporated in the 
Code. Solomon, ord’y, et al., vs. Tarver & Bro...... bai ser knee apna 405 


. The ordinaries have no legal authority to levy an extra tax for 
educational purposes without the recommendation of the grand 
juries of their respective counties. Whether with such recom- 
mendation? Quere. Ibid. 


CRIMINAL LAW. 


. Unless the conviction of the offense of murder is founded solely 


on circumstantial testimony, neither the presiding judge, nor the 
jury, has authority to commute the punishment from death to that 


of imprisonment for life in the penitentiary. Merritt vs. The State. 


. The circumstantial testimony which authorizes the commutation 
of the punishment for the offense of murder, is that which only 
tends to establish the issue by proof of various facts, sustaining by 
their consistency the hypothesis claimed. Jbid. 

. The courts are as much bound to decide and administer the law 
in criminal cases, as in all other cases confided to their jurisdic- 
tion by the constitution and laws, and juries are bound to conform 
thereto. Ibid. 

. Where the evidence of the homicide having been committed by 
the defendant is direct, and the jury returns a verdict of guilty, 
but recommending that the defendant be imprisoned for life in the 
penitentiary, the verdict should be set aside as illegal. J bid. 


. To sustain a verdict of guilty of assault with intent to murder, 
the evidence should show that had death ensued from the assault, 
the defendant would be guilty of murder. Smith vs. The State... 

6. If the prosecutor in this case had been slain, the defendant, un- 
der the law and evidence contained in the record, could have been 
convicted of no higher offense than manslaughter. J bid. 
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7. Under section 3755, of the Code, which is as follows: ‘‘ The tes- 
timony of a single witness is generally sufficient to establish a fact. 
Exceptions to this rule are made in specified cases ; such as to 
convict of treason, or perjury, in any case of felony where the only 
witness is an accomplice, and to rebut a responsive statement in 
an answer in equity—in these cases, (except in treason,) corrobo- 
rating circumstances may dispense with another witness :”’ 

Held, that in a case of felony, where the only witness implicating 
the prisoners in the crime, was himself avowedly guilty, the cor- 
roborating circumstances necessary to dispense with another wit- 
ness must be such as go to connect the prisoner with the offense, 
and that it is not sufficient that the witness is corroborated as to 
the time, place and circumstances of the transaction, if there be 
nothing to show any connection of the prisoners therewith, except 
the statement of the accomplice. Childers vs. The State........... 


8. On the trial of an indictment for murder, where the evidence was 
not circumstantial, the judge charged the jury that if they found 
the prisoner guilty, they might recommend that he be confined in 
the penitentiary for life, and the jury found the prisoner guilty, 
but recommended that he be confined in the penitentiary for life : 

Field, that the charge of the court was error, and the jury having 
found defendant guilty and recommended that he be imprisoned 
for life, under the belief, from the judge’s charge, that the effect 
of the verdict would be to avert the penalty of death, a new trial 
ought to be granted. Hammett vs. T'he State 


9. When, in an indictment for perjury, it was alleged that the defend- 
ant, during a judicial proceeding, etc., had falsely sworn to certain 
statements, and then immediately followed an allegation that cer- 
tain of such statements were untrue, and there was no allegation 
that the statements, thus alone denied to be true, had been ma- 
terial to the issue on trial, nor did they of themselves appear to 
have been material : 

Held, that the indictment was demurrable, and should have been 
quashed. Hembree vs. The State. ....0.-+++++ssseeeseseee serene senees sentenes 


10. It was not error in this case that the court refused to receive 
the verdict first reported by the jury, finding the ‘‘ defendant guilty 
as accessory after the fact.’? McCoy vs. The State.........+ eeccesesecs 


11. Nor was it error to direct the jury to return to their room, and 
if they found a verdict, it must be a verdict of guilty or not guilty. 
Ibid. 

12. On the trial of an indictment charging a defendant as principal, 
he cannot be convicted as accesory after the fact. Ibid. 


13. Under the testimony in the record, we do not think the judge 
trying this case abused his discretion in refusing to set aside the 
verdict. Ibid. 


106 
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14. A motion was made for a continuance on the ground of the 
absence of two witnesses, who had been subpcenaed; there had 
been no eall of the witnesses. and on the call being ordered by the 
judge, one of them came into court. The judge announced that 
the court would continue the ensuing week, and tendered the mov- 
ant an officer with an order to send and bring the absent witness 
into court, which was declined by defendant: 

Held, that it should clearly appear that the offer of the court would 
have been of no avail to the defendant before the verd ct should 
be set aside on the ground of the refusal of the continuance. Mc- 
Rae vs. The State. .....++ aninbhinipaiaunsiniiestiaanaiiniithe sn petbipitincebinnnitin 


15. Nor is it a ground for a new trial that the judge, in overruling 
the motion, remarked that the court was satisfied, from the man- 
ner of the defendant, that the motion was made for delay. J bid. 

16. It is not error for the court to say, in the charge to the jury, that 
‘the assertion of counsel as to the opinion they entertain of the 
effect of the evidence, however strongly asserted, is not evidence.”’ 
Such a statement not only declares a correct principle, but in the 
present case it does not appear whether the remark was intended 
to apply to counsel for the state or for the defendant. Ibid. 


17. If the court charge the correct rule as to the credibility of wit- 
nesses, to-wit: that all witnesses are presumed to be credible un- 
less impeached in the mode prescribed by law, and either party 
desires the modes of impeachment to be specified, a request should 
be made to that effect. Ibid. 


18. It is not error for the court to charge the jury, in a criminal case, 
that they ‘‘are judges of the law and the facts so as to enable 
them to apply the law to the facts; but it is the province of the 
court to construe the law and give it in charge, and of the jury to 
take the law as given and apply it to the facts as found by them, 
and to bring in a general verdict.’’ Ibid. 

19. Though the charge of the court on a trial for murder may, in 
some respects, be objectionable as to that particular crime, yet if 
it be not so as to manslaughter, and the jury find a verdict for vol- 
untary manslaughter, which is fully supported by the evidence, 
even if taken in connection with the statement of the defendant, 
made to the jury at the trial, the verdict should not be disturbed. 
Ibid. 

20. On the trial of an indictment for arson, itis not error to admit ev- 
idence showing that feelings of anger or dislike existed on the part 
of the defendant towards the owner of the property. Hammack 
C0. FIR TBGDG, woes seen scents escces ssnveessn ses setesscee een tes senosessponssurscat 


21. When several persons combine to burn the houses on a planta- 
tion, and they go to the place together, and one sets fire to the 
dwelling-house, another to the corn-crib, and another to the cot- 
ton-house, in execution of the common purpose, the act of each 
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is the act of all, and either may be convicted for burning either of 
the houses burned. J bid. 


22. When a judge was asked to charge the jury, that if they believed 
a witness to have done certain things, this was a ground to ‘ dis- 
trust’’ the witness, and he gave the charge, except the word ‘ dis- 
trust,’’ for which he substituted ‘‘that the jury may consider in 
weighing ;’’ or when the charge asked was, that if the jury believed 
the witness to have done certain other things, and testified under 
certain (stated) circumstances, this is another circumstance against 
believing him, and the judge gave the charge, inserting after the 
word circumstance, ‘‘ that the jury may consider :”’ 

Held, that this modification of the request was not error. J bid. 

23. When the judge was asked to charge, in relation to the evidence 
of an accomplice, that the corroborating evidence must be such as 
shows that he did not fabricate his story, and the judge inserted 
after ‘‘ shows’’ the words, ‘‘ to your minds,’’ and gave the charge, 
and added, ‘‘ but you alone are the judges as to what amount of 
corroboration in material matters is necessary on this subject,’’ 
this was noterror. J bid. 

24. When it was an issue before a jury whether a witness, who was 
an accomplice, was corroborated by other evidence, and the judge 
charged the jury, that ‘if his (the accomplice’s) statement about 
the prisoner, the witness and Elijah Hammack standing on the 
road together,’’ concurs with the evidence of Haisten, who saw 
the three men in the road, it is proper for the jury to consider, un- 
der all the circumstances, whether Haisten’s testimony corrobo- 
rates Thomas’ (the witness’) statements in that respect, or whether 
Thomas (the accomplice) fixed up his story to correspond with the 
statements of Haisten, but refused to charge as requested, that ‘‘if 
the jury believed that he ([homas) so framed his story as to make 
that one statement coincide with Haisten’s statement, that such a 
coincidence should not be considered as satisfactorily confirming 
his evidence:’’ 

Held, that there was no error in the refusal. J bid. 

25. The proper time to demand the right to poll the jury, is after the 
publication of the verdict and before the dispersion of the jury and 
recording of the verdict. Tilton vs. The State... sian ienbdnsiey 

26. In criminal cases the privilege of polling iin Senn te is a ery right 
in the defendant, and it is error to refuse it. J bid. 

27. When on a trial of an indictment for assault with intent to mur- 
der, there was evidence by one witness that the defendant had 
struck A with a hatchet, and the defendant introduced only two 
witnesses, who swore that they saw part of the fuss, but could not 
say who struck the blow, as there was a great row and many per- 
sons present: 

Held, that testimony showing that a third person struck the blow, 
and that the defendant did not strike at all, is not merely cumula- 
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tive testimony so as to be no ground for‘a new trial. Zhomas, 
alias Noisette, vs. The State...... intnncnes Seensesuseeeste coe see coe cee we 


28. When there was a difficulty between a parcel of employees and 
their foreman, and a fuss or melee, and the defendant was immedi- 
ately arrested and confined in jail until his trial, and his attorney, 
on inquiring of the persons present, was misled by their telling 
him they did not know what part.defendant took in the fuss: 

Held, that when, after the trial, it was discovered that these witnesses 
do know and are ready to swear that the defendant did not do the 
principal act for which he was convicted, and that another did, it 
is no reply to a motion for a new trial that sufficient diligence had 
not been shown. J bid. 


29. In caves of felony it is not competent for a jury to convict upon 
the testimony of an accomplice, unless that testimony be corrobo- 
rated by circumstances tending to connect the defendants with the 
crime. “The case of Childers vs. The State, page 106, controls 
this case. Middleton et al. vs. The State. ...... 21.1 secceee soe ove ove cose 


80. Counts for an assault with intent to murder by shooting at anoth- 
er with a pistol, and for shooting at another with a pistol, may be 
jo‘ned in the same indictment. Adams vs. The State... ......ss0+00+ 


81. Evidence not offered upon the trial cannot be considered ona 
motion for a new trial. J bid. 

82. Where there are two counts in an indictment, and a general ver- 
dict of guilty is returned, the legal intendment is that reference 
is had to the highest grade of offense charged. J bid. 

33. The evidence in this case does not sustain the charge of vagrancy, 

so as authorize a verdict of guilty. Walters vs. The State......... 

34. The testimony of the chief witness for the state, as it appears in 
the record, leaving the question wholly uncertain whether the 
blinds to the windows of the house charged to have been broken 
into, were closed so as to show that there was such a breaking as 
is necessary to constitute burglary, when taken in connection with 
the apparent uncertainty of the witness as to the identity of the 
accused, makes this a proper case, in the opinion of this court, for 
a new trial. Walliams vs. The State.......000 ss00vee # c00see soccee sesees ene 


35. It is not error in the judge, on the trial of an indictment for mur- 
der, to say to the jary that, in his opinion, the case rested on the 
law of murder, voluntary manslaughter, or justifiable homicide, if 
there be in fact no evidence from which it could be inferred that 
the killing was involuntary.” Hooper vs. The State. ....104 .ssseseee ove 


86. On the trial of an indictment for murder the judge charged, 
among other things, as follows: ‘‘What I have read to you from 
the Code defining the different grades of the crime you are to take 
from this court as law. What the opinion of the court may bein 
its application to the case, you may consider and receive or reject, 

VoL, Lu. 45. . 
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according to your conscientious convictions. It is presumed that 
the court is familiar with the law, and you ought to pay deference 
to those opinions and not contemptuously diregard them :’’ 

Held, that this was not error. In the application of the law to the 
facts, the jury are judges of the law and facts, and whilst they 
should pay respect to the opinions of the judge, yet they have a 
right to make such application, according to their own convictions 

of the truth of the case. J bid. 


37. The sixth, seventh and eighth grounds of error in this case, ob- 
jecting to the charge of the court as to the effect of opprobrious 
words and as to the right of deceased, under certain circumstances, 
to strike, and the character of the violence he would be authorized 
to use, are not well taken. There was evidence to justify the 
charge as given. Ibid. 


88. Several defendants were indicted for riot and severed on the trial. 
A joint motion for a new trial was made without objection by the 
solicitor general : 

Held, that although the defendants may join in a bill of exceptions 
to the refusal of the court to grant the new trial, they cannot assign 
additional errors in said joint bill which were not contained fn the 
motion, and which were alleged to have been committed on the 
respective trials. Durden et al. vs. The State ......s10.ssseeseeeceeeeren 

39. Upon a conviction for riot, where the indictment al'eges circum- 
stances of an aggravated nature, and the judge who tries the case 
certifies that the evidence shows the same to be true, this court will 
not control the decision of the judge in taxing the costs under 
section 1650 of the Code, unless in a clear case of error. J bid. 


CUSTOM. See Insurance, 1. 


DAMAGES. 


1. It is not error in the judge, on the trial of an action by a widow 
against a railroad company for the homicide of her husband, who 
was an engineer On its train, to permit the ‘‘ Northampton Tables 
of Mortality ’’ to be put in evidence before the jury. Georgia h. 
BE, RE Te Gay, CR. GBs 0 00s cet senvesscscne cs. stosze sce sesccossessocs 
Under section 4286, Code, this court cannot award damages in 
favor of a defendant in error who was also defendant in the court 
below in an action of trover, and who obtained a verdict only for 
costs. Bailie, ex’r, vs. Kinchley et al... ... +++ see cee cee eee 


bo 


DEBTOR AND CREDITOR. 


1. When a deed recited that the grantor had, years before, made his 
will, giving certain property to his daughter’s husband for the sole 
use of said daughter and her children, the property to be under 
the control of the husband, to be managed by him for the main- 
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tenance of his wife and family, without liability on his part to ac- 
count, and that the property had gone into and continued in the 
possession of the husband, on the terms stated, for over twenty 
years, by parol agreement, and that the donor now desired in writ- 
ing to carry out the original intent ; the deed then, in terms, simply 
conveyed the property to the husband, as trustee, for the sole use 
of the wife and her husband: 

Held, that taking the recitals in the deed as a part thereof, the hus- 
band was to control the property for the maintenance of his wife 
and children, free from a liability to account. Shorter et al. vs. 
MctIolen, FOU 006 00 one 000 202 000 200 209 100200609 000 $00 con esscnpints ene ose san 000 nop ebies 


2. A conveyance by an insolvent husband to his wife in payment of 
a debt, claimed by him to be due to her from him for his use of her 
separate estate, will be closely scanned, and unless clearly bona 
Jide, will be declared void as against existing creditors. J bid. 





38. When a husband was the trustee of property for the separate use 
of his wife and children, but he was made the manager thereof for 
their support and maintenance, without liability to account, and 
he being largely in debt, recognized himself as indebted to his wife 
and children for the rent of the trust plantation for three years, 
and conveyed to himself, as their trustee, under the direction of 
the ordinary, certain property in payment of said debt: 

Held, that as, under a proper construction of the trust deed, he was 
to manage the estate for the maintenance of his family without 
liability to account, no debt existed from him’ as trustee, unless 
there was proof that he had failed to give them reasonable main- 
tenance. Ibid. 


4, Equity will not enjoin a defendant from the free disposal of his 
property on the application of a creditor who sets up no lien upon, 
or title to, the property, and who presents no other equity than his 
simple fear that when he reduces his claim to judgment, he will not 
be able to find property on which to levy it. Dortic vs. Dugas.... 


5. When a bill is filed to marshal the assets of an insolvent railroad 
company and a receiver appointed, and the claims against the 
company are numerous, complicated and conflicting, and they are 
referred to a master, who reports upon their justness, amount and 
priority, and on consideration of his report, each case is separately 
considered, a judgment of the court is had upon it, fixing its 
amount and its priority and status in reference to the other claims 
before the court, and this being done, a decree is taken, by con- 
sent of all parties, fixing their priorities and liens and for the sale 
of the road, and directing that the proceeds shall be brought in for 
distribution according to the priorities of the several judgments: 

Held, that on the coming in of the proceeds of the sale, it is too late 
for one of the parties, who has presented his claim to the auditor 
and reduced it to judgment in the manner stated, to modify his 
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claim so as to set up new liens and new equities not presented to 

the master or tothe court, in its consideration of his report, unless 
there be a clear showing of fraud, mistake of fact, or newly dis- 

covered testimony, to explain the failure to present the truth of. 
the case at the hearing, when the several claims and their priori- 

ties were determined by the court. Minnehan & Hazlehurst vs. 

Bruns. & Alb. R. R. Co. et al 


. Where A, in January, 1864, borrowed Confederate money, to be 
returned in a short time, and after the passage by the Confederate 
congress of the law for bonding the currency, to-wit: in February 
or March, tendered the money, and on the lender’s refusing to re- 
ceive it, announced to bim that ‘‘he must get it by law :’’ 

Held, that the borrower cannot, after this, set up that he subsequent- 
ly bonded the money, and it was lost to him by this refusal to re- 
ceive it. He is still liable for its value. Steed vs. Loveless et al. 3% 


7. Where the state court has acquired jurisdiction of a creditors’ bill, 
and has the assets of the debtor within its custody, in the hands 
of a receiver, and said debtor is subsequently adjudged to bea 
bankrupt, it will not order said assets turned over to the trustees 
appointed by the United States court under the provisions of the 
bankrupt act, upon their mere petition. When the United States 
court shall enjoin the complainants in the creditors’ bill from pro- 
ceeding in the state court to have their claims adjudicated, then it 
would be the duty of the latter court to turn over to the trustees 
the assets in its custody, to be administered by the bankrupt court. 
Freeman et al., trustees, vs. Fort et al... ....0..ccceeeee 


. A court of equity will not interfere, at the instance of a general 
creditor before judgment, to set aside a voluntary conveyance al- 
leged to have been made by the debtor to his wife for the purpose 
of defrauding creditors, and to restrain the sale of such property, 
when the fraud alleged is the execution of such conveyance with- 
out notice to the creditors. Hart et al. vs. Hart et al..........0.0000 


9. Money was raised by sheriff’s sale under attachments, and in 
June, 1872, was, by order of court, deposited with John King, 
banker, upon condition that said King hold the same subject to 
the order of the court, and that he pay interest upon the same at 
the rate of seven per cent. as long as said money is in his hands. 
In May, 1873, King becoming insolvent, made an assignment for 
the benefit of his creditors, of all his property, including an amount 
of money greater than the sum so deposited with him: all of which 
was taken in possession by the assignees. In May, 1874, a receiver 
was appointed for the fund so raised by the sheriff and deposited 
with King. At the same term of his appointment the receiver 
brought a rule requiring the assignees of King to pay the amount 
so deposited with the said King into court, for the purpose of dis- 
tribution among the claimants of said fund : 
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Held, that the court committed no error in refusing the rule. Cole- 
man, rec’r, 08. Salisbury et al. ... 000000 s0scevccscesces vovcer cee coe coe cee ses 


10. Where a creditor received a deed from his debtor in January, 
1870, to secure a debt due him, and at the same time executed an 
obligation to reconvey the land to the debtor upon the payment of 
the debt by the 25th of the ensuing December, the relation of 
mortgagor and mortgagee existed between the parties. Murphy 
Ct al. v8. PUrifOy ......000 secocsses secscoves cocscsccs seceeees soesseeee coceee seeees 


11- If, in an issue between such parties, it is charged by the debtor 
that the creditor has, without his consent or knowledge, illegally 
altered the deed in a material part, and a cancellation is prayed, 
and the jury so find and set aside the deed, the creditor cannot 
complain that a verdict for the debt found due did not include a 
foreclosure to the extent of the land admitted to be included in 
the conveyance before alteration. And this is true, although the 
debtor, believing that he could not redeem the land, had surren- 
dered the obligation to reconvey before he ascertained that the al- 
teration had been made. I bid. 


12. Where the question at issue was whether a sale by an insolvent 
was made to defraud creditors, the fact that rumors of his insol- 
vency were prevalent after the date of such sale, was inadmissible. 
Fishel ve. Lockard & Trelatd.. .:0c+.00e ceess00s 00000008 sesececes seceee 00800 


13. Where one ground of attack upon such sale was its secrecy, it 
was competent to prove by a witness who entered the vendor’s 
store on the day of the sale, the vendor and vendee both being 
present, that from the appearance of the goods and the parties, he 
thought some kind of sale was about to be consummated, and asked 
a clerk in reference to it, who smiled and replied that they were sell- 
ing out, or had sold out, giving no very definite answer. J bid. 


14. An unusual degree of secrecy in a sale by an insolvent is a badge 
of fraud. Whether such secrecy existed, is a question of fact for 
the jury. Ibid. 

15, If a person buy from an insolvent, knowing that the sale was 
made for the purpose of defrauding his creditors, the transaction 
would be void. Aliter, in the absence of such knowledge. J bid. 


16. Where there are two contesting creditors over a fund in court, 
and it is ordered that the sheriff do pay a certain amount of the 
same on a judgment in favor of one, provided he retain a suffi- 
ciency to answer the claim of the other, the latter cannot complain 
that he is injured by such order. If the sheriff bas to act on it, it 
is at his peril, and cannot affect the final rights of the excepting 
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creditor. Berry & Co. vs. Miller & Co ...s.000 scsccees sinbemnnions ssovece 645 


DECLARATIONS. See Evidence, 5, 12. 


DECREE. See Equity, 5. 
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DEED. 


1. Where a creditor received a deed from his debtor in January, 
1870, to secure a debt due him, and at the same time executed an 
obligation to reconvey the land to the debtor upon the payment of 
the debt by the 25th of the ensuing December, the relation of mort- 
gagor and mortgagee existed between the parties. Murphy et al. 

Be: FAI woccccses sssorcere voscccoce cocses obcoeesse consnceee soeeeeees evesseeee pecees 480 

2. If, in an issue between such parties, it is charged by the debtor 
that the creditor has, without his consent or knowledge, illegally 
altered the deed in a material part, and a cancellation is prayed, 
and the jury so find and set aside the deed, the creditor cannot 
complain that a verdict for the debt found due, did not include a 
foreclosure to the extent of the land admitted to be included in 
the conveyance befure alteratiun. And this is true, although 
the debtor, believing that he could not redeem the land, had sur- 
rendered the obligation to reconvey before he ascertained that the 
alteration had been made. J bid. 

3. An instrument containing all the terms and provisions of a deed, 
is not rendered testamentary by a clause that the maker and his 
wife ‘‘are to have the use, benefit and control of said land for and 
during our natural lives.’’ Bass, ex’x, vs. Buss, adm’r., et al..... 581 








DEMAND. 

A paper acknowledging to have received of the plaintiff a certain 
sum in gold to be accounted for on demand may, under section 
2791 of the Code, be sued without any formal previous demand. 
Cox vs. Jones, adm’ r......0  bilindcd Shatabceg Wdebadtan toadbaethcasahe acuieadael 438 


DEPOSIT. See Banks, 1, 3. 
DISTRESS WARRANT. See Landlord and Tenant, 2, 3. 
DIVORCE. See Husband and Wife, 6. 
DORMANT JUDGMENT. See Judgments, 1, 4, 7. 


EJECTMENT. 
Where complaint for land in the statutory form is brought, the p!aintiff 
must, by the abstract attached to his declaration and by his evi- 
dence, show title in himself. Harrington vs. Gabby et al.........+ 537 


ELECTION. See Wills, 10. 
ELECTIONS. See Municipal Corporations, 18. 


EQUITY. 


1. Whilst a prior purchaser of property on which there is a legal 
lien, may have an equity against subsequent purchasers of other 
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portions of the property on which the same lien attaches, to call 
upon them to discharge the lien in the inverse order of their pur- 
chase, and to the extent of the property they have purchased, if nec- 
essary, yet where the whole of the property has been in fact sold at 

the same time, at public auction, and some of the purchasers fail- 

ing to comply with the terms of sale, others subsequently take the 
portions bought by such purchasers so failing, the reason on which 

a prior equity in favor of the first purchaser 1s founded does not 
exist, and they are all bound to contribute to the discharge of the 
lien in proportion to the amount respectively purchased by them. 
Fleishel et al. vs. House et Al ...c..cee seesee ceseseees etereseseecccscssces coceee 60 














































2. When a bill in equity was filed, charging that R. died, leaving a 
will duly executed, and bequeathing his whole estate to his wife for 
life, with remainder to the complainants; that after his death the 
wife had suppressed and destroyed the will, and taken and used 
the property as her own; that she was now dead, but before her 
death had confessed the spoliation of the will; that, at her death, 
she had left a will appointing the defendant her executor, who , 
now had possession of the property. The bill further charged that 
the witnesses to the original will of R. were all dead, and that the 
complainant could not set out a copy of the will, and prayed that 
the executor of the wife might be decreed to hold the property in 
trust for the complainants : 

Held, that there was equity in the bill; that it did not seek the pro- 
bate of the will, but to attach a trust to and secure the property, 
and that sufficient reasons were given why they had not proven the 
will before the ordinary. Harris, ex’r, vs. Tisereau et al... 153 


8. A court of equity in this state has jurisdiction over all cases of 
fraud, except fraud in the execution of a will, and this jurisdic- 
tion includes fraud in the destruction of a will, notwithstanding 
the exclusive jurisdiction of the ordinary in general, over probate 
and intestate matters. J bid. 


4. As the bill in this case charges that the will was duly executed, 
the demurrer is to be considered as admitting such due execution, 
and the question as to the amount and nature of the proof neces- 
sary to make out the case, (the will being lost and the witnesses 
thereto dead,) does not at present arise for consideration. Ibid. 


5. When a bill is filed to marshal the assets of an insolvent railroad 
company, and a receiver appointed, and the claims against the 
company are numerous, complicated and conflicting, and they are 
referred to a master, who reports upon their justness, amount and 
priority, and on consideration of his report, each case is separately 
considered, a judgment of the court is had upon it, fixing its 
amount and its priority and status in reference to the other claims 

before the court, and this being done, a decree is taken, by con- 

sent of all parties, fixing their priorities and liens and for the sale 
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of the road, and directing that the proceeds shall be brought in for 
distribution, according to the priorities of the several judgments: 


Held, that on the coming in of the proceeds of the sale, it is too late 


for one of the parties, who has presented his claim to the auditor 
and reduced it to judgment in the manner stated, to modify his 
claim so as to set up new liens and new equities not presented to 
the master or to the court, in its consideration of his report, un- 
less there be a clear showing of fraud, mistake of fact, or newly 
discovered testimony, to explain the failure to present the truth of 
the case at the hearing, when the several claims and their priorities 
were determined by the court. Minnehan & Hazlehurst vs. Brun. 
& Alb. R. BR. Co. et al...... reeceoce seeree 0 coscee concee seeees socceses paanonaeiis 
A court of equity has no jurisdiction to review and correct errors 
apparent upon the face of acommon law judgment. Irvin, adm’r, 
vs. Sanders et al. ......000 sesesees 9 eceses wee cossseee otcesecen eee seeeese ae denial 
Where an equitable plea is filed to a common law suit, and a de- 
crée had in favor of the defendant, the plaintiff cannot, by bill, set 
the same aside, claiming that it was rendered in a court of law. 
The plaintiff, on the trial of the case, bad the. right and the op- 
portunity to have avgiled himself of any legal or equitable claim 
which he then had as fully and completely as if the case had been 
pending ina court of equity, and if he failed or neglected to do so 
at the proper time, and in the proper manner, no one is to blame 
but himself. He has had his day in court, and must now abide its 
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judgment. Field, adm’r, vs. Price ...0+. ccsssseeee: seeeee seinhen waireiindes 469 


Where a bill is filed by complainants against the administrator of 
their father, to recover the interests of their two brothers, who are 
alleged to have died ‘‘in minority,’’ in his estate, and there is no 
charge as to the ages of the deceased brothers at the time of their 
respective deaths, nor any reason set forth why administration was 
not had on their estates, a demurrer thereto was properly sus- 


tained. T'uggle et al. vs. Tuggle, adm’x, et al......... htodniasbnindiahies 
ESTOPPEL. 
. A settlement of accounts between a factor and his principal, the 


principal giving his promissory notes for the amount of the factor’s 
demand, but at the time protesting against its fairness, is not an 
estoppel upon the principal who gives the notes. The fairness or 
legality of the accounts is still open to inquiry, even though no 
fraud or mistake, or ignorance of fact, isshown, But the burden 
of proof is upon the principal. The transaction is an accord only, 
and not satisfaction. McLendon ss. Wilson, Callaway & Co........ 


When a mortgagee is present at an auction sale of the property 
by the mortgagor, and it is announced at the sale by the auctioneer 
that the title is perfect and clear, or unincumbered, and he fails 
to make any correction of said announcement, and a purchaser 


41 
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buys under the impression that he is getting an unincumbered title, 
and takes a deed, and pays his money under such impression, the 
mortgagee is estopped from setting up his mortgage, even though 
the mortgage was duly recorded at the time of the sale. Markham 
60. OF Cath wxccnss rosceces sosces s6tn0e onsiotscsiotsnsictednn stnteh scsandsse/sepeents 


. Nor is it required that the mortgagee shall have failed to correct 
the false impression made by such announcement, with any fraud- 
ulent intent. It is sufficient, that to permit the mortgage now to 
be enforced, will operate as a fraud on the purchaser. J bid. 


4. In 1851, K. made his will providing that at his death all the prop- 
erty he should be possessed of should be divided into five shares. 
He disposed of these shares to his grand-children, but provided 
that their parents, his sons and daughters, should have the use and 
control during their lives. In 1854 he delivered to his sons and 
daughters certain parcels of land, valuing the land given to each 
at $8,000 00, and taking written papers, duly sealed and witnessed 
from each, acknowledging that they had received the property de- 
scribed *‘as part of my portion of his‘’ (the father’s) ‘‘estate un- 
der his will, and which I am to hold as his will directs afier his 
death, and which is to be taken and considered asa part of my 
portion directed to be given me by the will aforesaid.’’ The father 
caused these papers to be duly recorded in the record book of the 
clerk’s office of the county where the lands were situated. In 
1859 one of the sons sold his land to his brother, W. In 1862, 
W. sold his tract, as well as that he bought from his brother, to J., 
who bought without notice of any defect in W.’s title, except the 
constructive notice arising from the record of the several papers 
taken by the father from the son, and by him recorded at the time 
he delivered them the possession. The sons have both died, one 
leaving children. The father is still living : 

Held, that as against a purchaser from the son, the father is estopped 
from setting up any title to the land inconsistent with that described 
in the written acknowledgement taken by him from the son, and by 
him put upon record. Keaton et al. vs. Jordan... ssssseee0 estaba 


5. Where a sheriff, having a writ against A, lefi by mistake the copy 
at the huuse of A’s brother, but on the same evening, meeting A, 
he informed him of the fact, saying that if A would accept such 
service, well, but if not he would ge and get the copy and serve it 
regularly, and A replied, that was sufficient, that he would get the 
copy himself, and that it was not worth while for the sheriff to go 
after it, whereupon the sheriff returned Se writ, with an entry, 
“served the within, by personal service.’ 

Held, that A was estopped from denying the service. lien et al., 
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EXECULOTS, FOr USE, VS. TORNSON, ...00.+e0eee see serrensnseeeeeers sevens tenerees - 449 
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EVIDENCE. 


1, A brought suit against B in the statutory form, upon an open 
account. The bill of particulars attached to the declaration set 
forth the account thus: ‘‘ January 1, 1869.—To rent of house in 
1868, $150 00."’ B pleaded that A agreed, in 1869, to let him 
have the rent of the house and pay him $75 00 for boarding his 
(A’s) son that year. The jury found for the plaintiff $150 00, the 
full amount of his claim, with the interest from the 1st of Febru- 
ary, 1870. Afterwards, on the levy of the execution, a contest 
arose whether certain land was subject to be sold, and this de- 
pended on whether the debt was contracted before or after July 
22d, 1868: 

Held, that upon the face of the record it was uncertain whether the 
lot was rented in 1868 or 1869, and it was error in the judge to 
refuse to permit B to show by parol what was the true date of the 
renting. Bland vs. Strange et al., adm’rs........ qehneniguantnin mene ; 


. Where there is nothing upon the face of a bill of exchange to 
show that it was intended for negotiation at a chartered bank, the 
defendant (the drawer) cannot show by parol evidence that such 
was the intention in a suit against him by the holder. McLaren, 
ex'x, vs. Marine Bank.. ..... bh da cal eannaaanie’ dasdetieioaes peamaaiss re ‘ 


. Ina suit on a promissory note given, as expressed on its face, 
‘*for money due on policy,’’ the defendant pleaded that he was 
induced to sign said note by a false and fraudulent statement, made 
‘by the plaintiff’s agent with intent to deceive him, that if he be- 
came dissatisfied with the contract before the note became due he 
might withdraw and the note should be returned ; that he had be- 
come so dissatisfied, and so notified the agent, who had refused to 
return the note: 

Held, that it was not error to dismiss the plea as an effort to engraft 
by parol a condition upon a written contract, and that the allega- 
tion that the parol promise was made with intent to defraud does 
not help the case, there being no charge that the condition was, 
by mistake or fraud, left out of the written contract. Henderson 
vs. Thompson, for use, etc. ; Holloway vs. Hallick ; Lawrence vs. 
Hallick.. .....+++ it sntalicimanditip sumiee dempsdteeens cinlie-thenidetiinlnegniiili 


4. It is not for the court to say, in the charge to the jury, that ‘‘ the 
assertion of counsel as to the opinion they entertain of the effect 
of the evidence, however strongly asserted, is net evidence.’’ 
Such a statement not only declares a correct principle, but in the 
present case it does not appear whether the remark was intended 
to apply to counsel for the state or for the defendant. McJ?ae vs. 
The State......... esos 


. When one has parted with his title to property, his declarations 
made subsequently thereto are inadmissible to defeat or disparage 
such title. Monroe, ex'r, vs. Napier et Al....cc.ce sececcee reese ceeseeees B85 
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6. On a trial of an indictment for arson, it is not error to admit evi- 
dence showing that feelings of anger or dislike existed on the part 
of the defendant towards the owner of the property. Hammack 
vs. The State cccce so coaccossebcscesccsccescccececce cos cnses SOE 


7, It is not error in the judge, on the trial of an action by a widow 
against a railroad company for the homicide of her husband, who 
was an engineer on-its train, to permit the ‘‘ Northampton Tables 
of Mortality’? to be put in evidence before the jury. Ga. 2. R. 
and B. Co. vs. Oaks... ..+++++ J cccvcs sevecece » scbenede seacbiohe sesencnen cosdevehe 


8. Letters of administration, and certified copies thereof, are offi- 
cial pupers issued by an officer of a state government, and under 
act of congress of 1866, United States statutes at large, volume 
14, page 141, are not required to have any stamp. Cox vs. Jones, 
AAM’T 0.00000 o secees 006 ccatencee end tentign cenehoese <epeenebeninien ene negescnse eeseseees 

9. Where an exemplification of the proceedings of the probate court 
of a sister state is offered in evidence in the courts of this state, 
our courts will presume that the probate court is a court of record, 
and the certificate of the judge that he is ex officio the clerk, that 
he has no official seal, and that he has jurisdiction, under the laws 
of his state, of the subject matter, etc., is a sufficient authentica- 
tion of the record under the act of congress. J bid. 


10. The rule which excludes parol evidence from adding to, or tak- 
ing from, or varying, written contracts, in view of our evidence act 
which allows parties to testify in their own favor, should not be 
relaxed. Howard & Soule vs. Stephens 


11. Where one of the parties to the suit introduces in evidence the 
judgment of a court in some matter that may be relevant, it is not 
error for the court to permit the other to introduce the whole rec- 
ord, unless it appear that the other portion is irrelevant and may 
injure the party objecting. Bailie, ex’r, vs. Kinchley et al 


12. When the maker of a deed files a bill to reform or cancel it and 
dies pendente lite, his will is not competent evidence for his legal 
representative, to support the allegations in the bill, or for any pur- 
pose which seeks to obtain the decree prayed for. Bass, ex'x, vs. 
SOUR, IIE 0 5 06GB ivcinisias:isntaciaviedespsonenentiad: dukeatek eersenatmehessibeiee 


13 For the purpose of proving that toll was charged while the bridge 
was in that condition, it is not competent for a witness to state that 
he has an account showing a charge against him for toll of the same 
date the accident occurred. TZ'ift vs. Jones .....s000 .eeeeeee b encken sans ii 


14. In cases of garnishment, the sayings and letters of the principal 
debtor, made or written after the service of the summons, are not 
competent evidence against the plainiiff, to show a want of title in 
the debtor to the property or effects in the hands of the garnishee, 
Warren, Wallace & Co. vs. Moore et al.; Warren, Wallace & Co. 

08. Culver ..e.cccce corccceee secccecce covceeees sovees sceees reninsened idubeeas 562 
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15. It was not competent to contradict, by parol, the face of the 
agreement, by showing that the notes turned over were not Sim- 
mons’ own notes, but the notes substituted for his by the parties 
in 1868. Simmons vs. Martin, Adm’ 2......00. sccccece cosees coseee sesesese 


16. The defendant gave the plaintiff a note for an amount claimed 
by the latter to be due for board. This note was paid off The 
plaintiff subsequently sued the defendant on an account, to which 
the general issue alone was pleaded. The defendant claimed upon 
the trial that the note was given for too much, and that he so stated 
to the plaintiff at the time of its execution, but nevertheless signed 
it ‘*to keep down a fuss.’’ He claimed a credit for the excess: 

Held, that no matters in evidence anterior to the date of the note 
could be considered by the jury. Lllis vs. Drake 


17. Where the question at issue was whether a sale by an insolvent 
was made to defraud creditors, the fact that rumors of his insol- 
vency were prevalent after the date of such sale, was inadmissible. 
Fishel vs. Lockard & Ireland........ © enveeune sepsnete esaveten pesasenconssiee 


18. Where one ground of attack upon such sale was its secrecy, it 
was competent to prove by a witness who entered the vendor’s store 
on the day of the sale, the vendor and vendee both being present, 
that from the appearance of the goods and the parties, he thought 
some kind of sale was about to be consummated, and asked a 
clerk in reference to it, who smiled and replied that they were sell- 
ing out, or had sold out, giving no very definite answer. J bid. 


19. Writings tendered for the purpose of proving handwriting by 
comparison, are inadmissible unless submitted to the opposite 
party before he announces himself, ready for trial. Georgia Mas. 
Mut. Life Ins. Co. vs. Gibson et Al ...ccccee cccceveee ceeeeeee saves cece 

20. In this case it was only necessary to show, prima facie, that 
debts are due by the deceased wife to authorize administration to 
be granted on her estate, and if the administrator positively testi- 
fies that there are such debts, it is sufficient, and he will not be 
age to produce the claims in court. McLaren vs. Bradford, 


TOO cee eeeee eer eeeee te Seeeee eee 


21. Whether the amount inti to be paid in the deed and the bond 
on a breach of the condition thereof, was intended as a penalty or 
as liquidated damages, is immaterial in this case. In either view 
the amount of the verdict was, under the evidence, due and recov- 
erable. The deed of separation and the bond constituted but one 
agreement so far as that question was concerned, and are to be 
construed together, and under their respective recitals, and the 
pleadings, were both admissible in evidence. J bid. 


22. Where an appeal was entered without date by an agent, anda 
motion was made to dismiss the same because not entered within 
time, and because the agent had no written authority to act in the 
premises, upon the hearing of such motion, the ex parte affidavit 
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of such agent to the effect that he ‘‘ had instruetions in writing, 
and authority to enter such appeal, and that the writing was lost 
80 he could not file it in the clerk’s office,’ was inadmissible. 
Bank of Empire State, for use, vs. Booton et Al..se+.ccoce reeees covers 


EXECUTIONS. 


1. On arule to distribute money between contesting laborers’ and 
mechanics’ liens, it appeared that the affidavit for the enforcement 
of the oldest lien was not attached to the execution. It was 
proven that the affidavit was so a'tached when the papers were de- 
livered to the sheriff, and had been “‘lost. off or worn off’’ whilst 
in his hands + 

Held, that it was not error to order the execution tobe paid. Yar- 
borough et al. vs. Lumpkin, sheriff, et al. ....cc-ceeeeccesseceseeenee seees 


2. One execution was against Steedon Bray, the contesting ones 
against Stogner Bray, and it was claimed that the property sold be- 
longed to Stogner Bray. Counsel stated in their place to the court 
that both names referred to the same person, which was not ob- 
jected to as evidence, nor was this fact denied : 

Held, that the identity of the defendant in the several executions was 
sufficiently proven. Jbid. 


8. When the property from which money was raised by levy and 
sale had been claimed and the claim withdrawn, and the sheriff 
testified that the chief creditor, who he understood represented all 
the creditors, stated to him that the fee of the claimant's attorneys 
was to be paid out of the proceeds on the condition of their con- 
sent to the sale, and that the property belonged to the claimant, it 
was not error in the court to order that a proper sum be held sub- 
ject to a trial by jury as to the claim of the attorneys for their fee. 
I bid. 


4. It is too late for a contesting creditor in such a case, after the de- 
cision of the court has been pronounced, to make the issue that 
the creditor holding the Oldest lien did not in fact do the work for 
which the lien was claimed, unless for special cause shown. J bid. 


5. Where the sheriff levied upon property of the principal pointed 
out by the security, and a claim was interposed thereto which was 
subsequently dismissed for some technical defect, and the amount 
due paid to the plaintiff in fi. fa. by the security : 

Held, that the sheriff was not liable to be attached for contempt 
for failing to proceed with said execution, in the absence of 


further instructions from such security. Pugsley, sheriff, vs. Drew. 


6. Where an execution failed to follow the judgment upon which it 
was based, either in amount or as to the parties, it was properly 
excluded upon the trial of aclaim. Williams, ex’r, et al. vs. At- 
WOO Cb Al.. .0 0 covscreceeseeesssccssces soreesees sees sesseesensssarseeessoees 
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7. Where a levy was made upon personal property, and before the 
sale the property was, by agreement between the plaintiff and de- 
fendant, placed in the hands of a third person to be sold at private 
sale, and before the sale the defendant becomes a bankrupt, and 
the property is taken by the assignee and sold: 

Held, that this is such a disposition of the levy, as authorizes the 
plaintiff in fi. fa. who does not prove his debt in bankruptcy, to 
levy his execution upon real estate upon which it is a lien, in the 
hands of a purchaser from the bankrupt before the bankruptcy. 
I I, Fi cntsns 00.06 teins siete 600s senses stcseveceetscusssessese 

See Levy and Sale. 


FACTORS. 

1. A settlement of accounts between a factor and his principal, the 
principal giving his promissory notes for the amount of the fac- 
tor’s demand, but at the time protesting against its fairness, is not 
an estoppel upon the principal who gives the notes. . The fairness 
or legality of the account is still open to inquiry, even though no 
fraud or mistake, or ignorance of fact, is shown. But the burden 
of proof is upon the principal. The transaction is an accord only, 
and not satisfaction. McLendon vs. Wilson, Callaway & Co....... 

2. A factor had advanced money to A to purchase cotton, to be sold 
by the factor upon A’s account, and for his own remuneration for 
his advances. A purchased and shipped during the same season 
various lots, accompanying the first with an order to sell on ar- 
rival. ‘The factor failed to sell as directed, but wrote to A advis- 
ing against a sale, asking his further direction, and stating that he 
would hold for a better market unless A should direct otherwise. 
As other lots came forward, letters of a similar character were 
sent by the factor to A, all of which A failed toanswer. The cot- 
ton remained unsold, the market continuing to decline, until at 
length, in reply to a letter insisting ou instructions, A wrote, in- 
sisting on his original order with the first shipment, and repu ‘iat- 
ing all authority for any delay. The factor still held the cotton 
for some time, even after this letter, and the same was at last sold 
at great loss: 

Held, that it was the duty of A to answer the letters if he did not 
consent to the acts and intent of the factor as therein expressed, 
and that he cannot complain of the holding of the cotton except 
so far as it was held after he had notified the factor of his dissent 
from his action. J bid. 

. A warehouseman and factor, who, without notice of any lien, 
makes advances on cotton which was produced on rented land, and 
stoted with him by the tenant, has such a qualified property in, 
and lien on, the cotton, as to entitle him to reimbursement for 
such advances and pay for proper charges, before the landlord can 
enforce his claim for rent against the cotton, and the rights of such 
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factor are also superior to the lien of a merchant who sold com- 
mercial fertilizers to the debtor. Clark & Cole vs. Dobbins et al.. 656 


FACTORS’ LIEN. See Lien, 12, 14. 
FEES. See Attorney and Client. 


FRAUDYLENT CONVEYANCE. 
See Debtor and Creditor, 12-15. 


GARNISHMENT. 


1, A suit was pending in favor of R. against T., and his sureties. 
The sureties held a mortgage given by T. on certain personal prop- 
erty. They consented to the sale of the mortgaged property on 
the condition that the proceeds were to be deposited with K., to 
be applied to the judgment of R. when obtained. This was done 
before P. obtained judgment against T. : 

Held, that the money in the hands of K. was not subject in a pro- 
ceeding by garnishment to be appropriated to the judgment of P., 
although it was older than the oue in favor of R. Prescott vs. King. 


2. When a garnishee answered that at the time of the service of the 
garnishment he was indebted to the defendant a certain sum ; that 
the said debt was a judgment, that execution had issued and was 
in the hands of the sheriff, who was pressing him for payment; 
that he notified the plaintiff and his attorney of these facts, and 
that he would pay the money to the sheriff unless they took the 
proper steps to restrain the sheriff and protect him; that they did 
nothing to restrain the sheriff, and the garnishee, to save his prop- 
erty from levy and sale, paid the money to the sheriff with full 
notice to the plaintiff: 

Held, that it was not error in the court, there being no traverse of 
his answer, to refuse to permit judgment to go against the gar- 
nishee. Smith vs. Smith 


3. A, the agent of B, having in hand certain money belonging to B, 
deposited it in bank to his own credit, he having already a credit 
there to himself, whereupon a creditor of A garnished the bank. 
B filed a claim affidavit and bond under the act of 1871, Code, sec- 
tions 3541, 3543, and his money was paid him on A’s check. A 
dissolved the garnishment in the usual mode, and got the balance 
on his own check: 

Held, that B might assert his right to the money in this way. Spain, 
adm’r, vs. Beach & Son; Beach & Son vs. Spain, adm’r 


4. The claim affidavit was a sufficient traverse of the garnishee’s an- 
swer, which merely set forth A’s account, and that the money had 
been paid out after the filing of the claim, and after A’s dissolu- 
tion of the garnishment. J bid. 
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5. The plaintiff in the garnishment proceedings had no right, after a 
finding by the jury for B on the claim, to any judgment on B’s 
bond. His remedy for the balauce of the money was by a judg- 
‘ment against A, and his security on his bond to dissolve the gar- 
nishment. Ibid. 


6. In cases of garnishment, the sayings and letters of the principal 
debtor, m+de or written after the service of the summons, are not 
competent evidence against the plaintiff, to show a want of title 
in the debtor to the property or effects in the hands of the gar- 
nishee. Warren, Wallace & Co. vs. Moore et al.; Warren, Wal- 
dace & Co. 08. Celotta ....ve +00000 sresce vovesccsescosescce secccscccsee seees-eceee 


GUARANTY. See Contracts, 5 


GUARDIAN AND WARD. 


1. On the trial of an appeal from the court of ordinary, in the mat- 
ter of an application by a ward for a settlement with his guardian, 
the superior court has the same power to mould its judgment for 
the enforcement of the rights of the parties as if suit had been 
originally instituted in that court. Howard vs. Barrett....... 

2. When one petitioned to be permitted to resign as the guardian of 
a lunatic, and an order be put upon the minutes that the petition 
be granted, and on the same day another guardian was appointed, 
who gave a bond and was duly qualified: 

Held, that the granting of the order permitting the resignation, is 
no judgment that a full settlement and accounting had been had. 
King vs. Hughes, next friend, et al ..cc.ccee ceccseee coset sereeeseeeeeees 


8. When a guardian received for his ward a sum of money in specie, 
or its equivalent in bank bills, and sets up that in 1862 it was in 
his hands in the shape of Confederate money, the burden of proof 
is upon him to show that it got into Confederate money in the due 
and prudent execution of his duties as guardian. J bid. 


HOMESTEAD. 


When A died, leaving a will, in which he devised to his widow a cer- 
tain parcel of land, and to his minor daughter a certain other 
parcel, and afterwards the widow had a homestead set apart to her 
and the minor daughter out of this same land : 

Held, that this was not an election not to take under the will, and 
her devise did not, on her intermarriage with a second husband, 
go to all the children of her first husband, as a determined home- 
stead. Akin ef al. vs. Geiger et Gl......000.ccccescccce soscceree ove sosscecee 


HUSBAND AND WIFE. 
1. As to her life estate in the property settled, the power of the wife 
was absolute, and she might sell or charge at her pleasure, except 
as restrained by law, and there b-ing no proof of any notice to S., 
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the defendant, that the purpose of the wife in making the note and 
mortgage was different from that stated by the trustee at the time 
S. became security, the verdict is not illegal. Morrison vs. Solo- 
WRT: a a dip 109i senntontessenkenenpnabesmustsoakisenshecs win s.pnee pindey.cne dacces BOO 


2. When a deed recited that the grantor had years before made his 
will, giving certain preperty to his daughter’s husband for the sole 
use of said daughter and her caildren, the property to be under 
the control of the husband, to be managed by him for the main- 
tenance of his wife and family, without liability on his part to ac- 
count, and that the property had gone into and continued in the 
possession of the husband, on the terms stated, for over twenty 
years, by parol agreement, and that the donor now desixed, in 
writing, to carry out the original intent, the deed then, in terms, 
simply conveyed the property to the husband, as trustee, for the 
sole use of the wife and her husband: 

Held, that taking the recitals in the deed as a part thereof, the hus- 
band was to eontrol the property for the maintenance of his wife 
and children, free from a liabifty to account. Shorter et al. vs. 
Sg FOF GR iccces srcsimeiiesan ts cemane nits ovinerinnniiianss inte Ae 


8. A conveyance by an insolvent husband to his wife in payment of 
a debt, claimed by him to be due to her from him for his use of her 
separate estate, will be closely scanned, and unless clearly bona 
fide, will be declared void as against creditors. Ibid. 










































4. When a husband was the trustee of property for the separate use 
of his wife and children, but he was made the manager thereof 
for their support and maintenance, without léability to account, and 
he being largely in debt, recognized himself as indebted to his wife 
and children for the rent of the trust plantation for three years, 
and conveyed to himse!f, as their trustee, under the direction of 
the ordinary, certain property in payment of said debt: 

Held, that as, under a proper construction of the trust deed, he was 
to manage the estate for the maintengnce of his family without 
liability to account, no debt existed from him as trustee, unless 
there was proof that he had failed to give them reasonable main- 
tenance. Ibid. 


5. Where, upon the death of a testator, his property in wild lands 
was divided between his legatees, one of whom was subsequently 
| married, and her husband exercised acts of ownership over her 
interest in the said property by claiming it as his own and endeav- 
oring to sell it: 
| Held, that prior to the act of 1866, he acquired title to the same by 
virtue of his marital rights, and upon his death it passed to his 
heirs and not to his wife by survivorship. Hooper vs. Howell, 
BE the GE Mb nemnsstereqeciin 9 940 eemenenieens sin ieinincenaeiiniiinasiae 815 
6. A valid judgment obtained against the husband during the pend- 
ency of a suit for a divorce, founded on a debt contracted before 
Vou. Lu. 46. 


















































ee Ae na AON i as tant a Dati 


714 





INDEX. 


the separation of the husband and wife, is a good lien upon prop- 
erty set apart to the wife on the finul hearing. Carithers vs. Ven- 
GBs scce csduvssccnsoceveiccccsnee dénhpsoreoboetscsetesimbecdnesbebsorsbesscibosoteisées ‘ 


7. An action by a widow against a railroad company for the homi- 
cide of her husband by the running of its trains may, under sec- 
tion 3406 of the Code, be tried in the county where the killing was 
done, although such county is not that in which, by the charter, 
the principal place of business of the company is located. Geor- 
Sees ee UN Ce Es OR, a rccecnscicccntensttinssdsccnisccciecns os 


8. It is not error in the judge, on the trial of an action by a widow 
against a railroad company for the homicide of her husband, who 
was an engineer on its train, to permit the ‘* Northampton Tables 
of Mortality ’’ to be put in evidence befure the jury. J bid. 


9. An action by a wife against a railroad company for the homicide 
of her husband by the negligence of its servants in the running of 
its train, is an action depending for its existence on the law of the 
state where the homicide occurred, and when such homicide oc- 
curred in the state of Tennessee, the right of action is in such 
person or persons as is provided by the law of Tennessee. W. 
Gnd A. B. BR. Co. 08. Strong...... ccccccccssorese socesceee Suenctedtpesaknaten 


10. When the right of action for the homicide of a husband and 
father is given by law to the personal representative, for the use 
of the wife and children, the wife cannot sue alone and in her own 
name. Ibid. — 


11. An action for the homicide of a husband by the running of rail 
ears, charged to be by reason of negligence either in the railroad 
campany or its servants, is an action sounding in ¢ort, and not an 
action ex contractu, but in determining whether the railroad com- 
pany is liable, the relation of the deceased to the railroad, whether 
as an employee, or passenger, or stranger, are essential elements 
in deciding whether the killing was wrongful. The right of the 
wife, or the representative, to sue depends upon the wrongfulness 
of the killing, and if the killing occurred under such circumstan- 
ces as by the laws of the place of the killing, or by a legal con- 
tract between the parties, the railroad company was not guilty of 
any breach of duty to the deceased, the right of action does not 
accrue. Ibid. 


12. Although the language of our Code, section 2971, would seem 
to give a wife the right to sue for the homicide of her husband, in 
broad terms and without qualification, yet, in deciding whether a 
right to recover damages in any case exists, it must appear that the 
killing was a wrong, that is, that the defendant in such killing was 
guilty of a breach of duty, express or implied, which was due to 
the deceased, and if there was no such breach, there can be no re- 

covery. Ibid. 
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13. In an action by the wife against a railroad company for the hom- 
icide of her husband, all the facts and circumstances connected 
with the killing, or any relation existing by contract or by law be- 
tween the person killed and the company, which would bar a re- 
covery by him for damages, in case he had not died, apply to and 
govern the right of the wife. Hendricks vs. W. and A. R. R. Co. 461 

14. The fact that a minor has married by the consent of her parents, 
or that on becoming a widow, while she is yet in her minority, she 
has administered on her husband's estate with such consent and 
by permission of law, does not bind her individually on a note 
which she has given for an account due by her deceased husband. 
Pople 0, Bing vcsecccticsncncsses ccvsans seesssisn sncteiasttninesegeenescionnss Ua 

15. On the death of a wife living apart from her husband under a 
deed of separation, administration could be taken on her estate, 
even before the act of December 9th, 1871, and the assets belong- 
ing thereto were recoverable by the administrator from the hus- 
band himself for the payment of her debts, unless such debts be 
paid by the husband. . McLaren vs. Bradford, adm’r..... ...000 +0100 648 


ILLEGALITY. 


1, The provisions of the Code, sections 3370 to 3376, authorizing 
executions to issue, under certain circumstances, as against stock- 
holders in corporations when, by law, such stockholders are per- 
sonally liable for the debts, or a portion of the debts of the 
corporation, may be resorted to in all cases where the stockholders 
are personally liable under the charter, unless some specific and 
exclusive mode is otherwise provided by the charter. Heard vs. 
ORT c00e 4.600 stncnsees sotsencin temmpinnshnarhaegnemntinse eins Sebati iliaainieiie _ 310 

2. As the execution provided for is, in effect, only a mode of suit, 
the stockholder, unless the charter otherwise provides, may set up 
in his illegality any defense that he might make to the merits ina 
suit brought against him in the ordinary way, and he is not con- 
cluded by the judgment against the corporation upon any issue 
material to his defense. J bid. 

8. In a proceeding of this character, where an execution issues in 
the first instance, and the defendant sets up his defense by affida- 
vit of illegality, the defendant has all the right and privileges as 
to pleas and amendments that he would have in ordinary suits on 
contracts. J bid. 

4. Where an affidavit of illegality alleged that the defendants never 

oa had any notice of the pendency of the suit upon which the judg- 
ment was founded until execution issued against them, a demurrer 
thereto should have been overruled. Duke, adm’r, et al., vs. Ran- 

dolph, —sseeee 0sseecesoe cocce cece o eeeeee G00 cene Sevcesenas coososseces beshorsboneces 523 


INDICTMENT. See Criminal Law, 9, 30. 
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INDORSEMENT. 


1. If one accept a draft, having no funds of the drawer, and the 
payee indorse the draft before acceptance, with the distinct under- 
standing with the acceptor that the acceptance is on the faith of 

the indorsement, and the acceptor have the bill to pay, he may re- 

cover of the drawer and indorser as principal and security, for 
money paid out and expended, and under our law they are joint 
promissors, and may be sued in the county of the drawer, though 
the indorser lives in a different coumty. Joss vs. Saulsbury, Res- 
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2. Where A drew a draft in favor of B, on C, factor and commis- 
sion merchant, undertaking in the draft, to deliver to the fac- 
tor his cotton crop in time to be sold, so that the proceeds might 
be applied to the draft at its maturity, and the payee, to induce 
the factor to accept, indorsed the draft, with intent to hold the fac- 
tor harmless, and A delivered his crop accordingly, but the factor 
permitted him to sell thirteen of the bales for other purposes, and 
applied the balance to the payment of debts due by A to him of a 
previous date to the indorsed draft, which debts were evidenced 
by acceptances by the factor of other and previous drafts of the 
same character by A on the factor, and which the factor had ac- 
cepted and paid, and which exceeded in amount the value of all 
the cotton of A: 

Held, that the draft drawn in favor of B, and indorsed by him, was 

an appropriation of the proceeds of the cotton afterwards deliv- 

ered to the payment of the same, and the indorser, B, would only 
be liable as surety to C, if he or his agent had notice that the pre- 
vious drafis of A, accepted by C, had in them the like appropria- 
tion, and it was error in the court to charge the jury that it made 
no difference whether B or his agent had such notice or not. Ibid. 
























8. Whatever may have been the rule previous to the act of congress 
requiring all drop letters to bear a postage stamp, since the pas- 
sage of said act, notice to an indorser of notarial protest, deposited 
in the postoffice of the city where the indorser resides, is sufficient 
notice under section 2781 of the Code. McNatt vs. Jones.......+ 



















INFANT. 


The fact that a minor has married by the consent of her parents, or 

that, on becoming a widow, while she is yet in her minority, she 

has administered on her husband’s estate with such consent and 

by permission of law, does not bind her individually on a note 
which she has given for an account due by her deceased husband. 
EE Ts TED cosccrcsecncndnecscsbenpeneeseccecsces eutuipavesianmaencscesiensceh 500 









INFERIOR COURT. See Judgments, 7. 
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INJUNCTION. 
1. There was no error in the refusal to grant the injunction in this 
cease. VanDyke vs. Martin et dl ..sccc+-ssecceeseee sanmachnunsenniinatin aia 56 


2. Equity will not enjoin a defendant from the free disposal of his 
property on the application of a creditor who sets up no lien upon, 
or title to, the property, and who presents no other equity than his 
simple fear that when he reduces his claim to judgment, he will 
not be able to find property on which to levy it. Dortic vs. Dugas. 231 


8. A company incorporated to manufacture pig iron, undertook to 
erect acorn and flour mill, and one of the steckholders filed a bill 
to enjoin the use of the corporate funds for such purpose, which 
injunction the judge, after an answer and a hearing, granted: 

Held, that as the right so to use the corporate funds depends upon 
whether the purpose is merely to erect machinery to grind the 
grain to be used by the laborers and animals employed in the man- 
ufacture of pig iron, or whether the grinding of grain for the pub- 
lic generally is not also a leading purpose, and as this is a question 
of fact to be determined by the evidence, and as we are not satis- 
fied that the judge has abused his discretion, the judgment ought 
to stand. Cherokee Iron Co. vs. Jones........000 nsoeeesoocnss sbecesemees 276 


4, Where, under the charges of an injunction bill, the complainant 
has a clear right to the injunction prayed for, and on a rule to 
show cause the defendant does not fully answer the material 
charges, or answers argumentatively, it is not error in the judge 
to grant the injunction, and this is especially so if the charges in 
the bill make a case of fraud. Bigham vs. Gorhanmr..eeeesccsesreeeee 329 


5. Where, to a scire facias against an administrator to revive a dor- 
mant judgment against his intestate, the administrator offered to 
plead plene administravit, but the presiding judge announced that 
this was unnecessary, as the effect of the proceeding would be sim- 
ply to revive the dormant judgment, and have no effect upon the 
administrator, and a judgment was taken accordingly : 

Held, that equity wi!l, on such proof being made, restrain the plain- 
tiff from using such judgment of revival as evidence of assets in 
the hands of the administrator, so as to charge him with a devas- 
tavit for failing to pay it, in a suit on the administration bond, and 
this on the ground that the defendant acted under a mis‘ake, be- 
ing misled by the presiding judge. Glendenning, adm'r, vs. Ans- 

Gites BP De cnecincnniperteseereomnsenetsnins snseietiniiitisinadate nheti iaplitamtdaes ieee 819 

6. A court of equity will not interfere, at the instance of a general 
creditor before judgment, to set aside a voluntary conveyance al- 
leged to have been made by the debtor to his wife for the purpose 
of defrauding creditors, and to restrain the sale of such property, 
when the fraud alleged is the execution of such conveyance with- 
out notice to the creditors. Hart et al. vs. Hart et al. ....10sseseeeee 376 
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7. Where property is levied on under an execution from the circuit 


INDEX. 





court of the United States, and subsequently by process from a 
state court, and advertised for sale on the same day under both 
levies, the sale under the last levy will be enjoined. Hall et al. vs. 
BD Diced eile cate ince Gacien seit inc bnddce rainces tonneweccbhe entted tee 


8. Where a bill was filed to enjoin a sale under an execution from a 


state court upon the ground that it had been previously levied on 
under process from the circuit court of the United States, and the 
same was sanctioned, and after the sale under the latter process 
a motion was made to dissolve the injunction, the defendants set- 
ting up, by way of cross-bill, that the sale was void, and the mo- 
tion was allowed: 


Afeld, that such ruling was error, for if the levy under the process 


— 


from the state court be allowed to proceed, the purchaser at the 
sale will be compelled to interpose his claim and litigate in the 
common law court, at the same time that his title would be in lit- 
igation in the court of equity, which would be unjust and vexa- 
tious. Ibid. 


INSANITY. 


. An attachment affidavit to the effect “ that Philetus H. Holt, as 


commissioner over Thomas Taylor, a lunatic, is indebted,”’ etc., 
is a proceeding against Holt, individually, as the law of Georgia 
recognizes no such officer. Ross, adm'r, vs. Edwards, adm’«.... 


2. An attachment does not -lie in this state against a lunatic and his 


committee, both non-residents of the state. Ibid. 


. What shall be the extent of the proof of sanity and freedom, must 


depend upon the circumstances of each case; ordinarily, the opin- 
ion of the subscribing witnesses, from what they have seen and 
know, at the time of execution, that the testator was sane and free, 
will make a prima facie case; but if, from all the testimony, the 
jury is not satisfied that the testator was of sound and disposing 
mind, and that the will is his free act, probate should be refused. 
Evans vs. Arnold et dl ..coresecces ceeeeere soothe aus veseseoes socees deh eovnentsous 


. On the propounding of a will, where the question is insanity, mo- 


nomania, or undue influence, the unreasonableness of the dispo- 
sitions of the will, is always a question to be considered by the 
jury; and where a testatrix, who was in extreme old age, had sev- 
eral children, one of whom was an idiot daughter, and she left the 
whole of an estate of $20,000 00 to certain trustees, who were of 
no kin to her, for the maintenance of the idiot girl for life, and at 
her death, to the trustees in fee, to the entire exclusion of her oth- 
er children, some of whom were poor, and on a caveat to the will, 
one of the grounds taken was that the testatrix was a monomaniac 
as to her excluded children, which ground was sustained by the 
evidence of various witnesses: 
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Held, that it was error in the court to charge the jury, that if they 


should find the testatrix to be a monomaniac as to such excluded 
children, and should also find that her anxiety to provide fér her 
idiot child was natural and just, it did not concern them as to 
whether the mode she took so to do was wise and proper; such a 
charge was calculated to withdraw from the consideration of the 
jury the fact patent upon the face of the will, that the fee in the 
whole estate was given to strangers, which fact, if the testatrix 
was a monomaniac as to her excluded children, was a proper mat- 
ter to be considered in determining whether the will was the re- 
sult of her monomania. J bid. 


INSURANCE. 


. The Masonig Mutual Life Insurauce Company, by its policy, cer- 


tified that A B had paid $6 00, and was thereby made a member 
of the company, and entitled to the benefits of said association on 
his payment of $1 10 within ten days of receiving notice of the 
death of any member. By one of its by-laws, $6 00 was made the 
admission fee. By another, it was provided that each member 
should pay $1 10, on notice of the death of a member. By another, 
it was provided that it shall be the duty of the president to lay be- 
fore the board of directors, at their regular monthly meetings, all 
proofs of the death of members, who shall pass upon the same, 
and by order of the board, authorize the president to draw his draft 
upon the treasurer, to be payable within sixty days after receiving 
notice of the death, for the sum of $1 00 for each member of the 
class or classes to which the deceased belonged, and the treasurer 
shall prompt'y, at the maturity of said draft, pay the sum specified 
therein to the person authorized to receive the same: 


Held, that under these by-laws, the amount payable upon the death 


of any member is $1 06 for each person who was a member of the 
class of the deceased at the time of his death, and not $1 00 for 
each of such members as shall pay his assessment upon such death. 
Whether a proven custom, based on a different construction uni- 
formly practiced and known to the assured, would, as to such 
member, bind him to such construction? Quere. Ga. Mas. 


Mut. Life Ins. Co. vs. Whitman et al. ...11.sc00eceseee soveeees © cocese coves 419 


Where a policy of life insurance, issued on the application of the 
person whose life is insured, is made payable to his heirs, execu- 
tors, administrators or assigns, and there is nothing in the policy 
showing a contrary intent, the sum assured is, upon the death of 
such person, payable to his legal representative, and is assets in 
the hands of such representative for the payment of debts, and for 
distribution under the laws regulating the same. Rawson & Co. 


Op, Patel: CREE Pecincnpincnbeseennsisntresn wesvenacignion pensernninemeneete -- 458 
. An amendment to the by-laws of an insurance company, merely 


for the purpose of regulating its mode of business, and adding no 
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new condition to the policies already issued, is binding on the as- 
sured. 4 Georgia Mas. Mut. Life Ins. Co. vs. Gibson et al.........+ . 


4. Where a member of a mutual insurance company fails to meet 


— 


the assessments made upon him, but subsequently transmits to the 
secretary thereof an amount of money in payment of all dues then 
demanded of him, which sum the company retained until after his 
death, without notifying him whether it was satisfactory or not, 
such action was a waiver of the default, and restored him to mem- 
bership. Ibid. 


INTEREST AND USURY. 


. Where the vendee of property is to pay his vendor ten per cent. 


on the purchase money until it is settled in full, under the name 
of rent, such contract is usurious upon its face. Scofield vs. Mc- 
Taught, adm’r......000 «+ ponacnceddocece Se0sesees cueccenes enneee canes sesseeeesece 


e 
2. A obligates himself to convey to B certain property for $7,000 00, 


ten per cent. on the purchase money to be paid in semi-annual in- 
stallments, as rent, until settled in full. During the war B trans- 
fers said obligation to C for a valuable consideration. A sues B, 
and recovers judgments for the amount due on the same, with in- 
terest on the entire sum at ten per cent., and on each semi-annual 
installment, from the time it became due, at seven per cent., and 
levies on the property, having first filed a deed. C files his bill 
denying that there is as much due as the executions call for, pays 
what he considers the correct amount, and prays an injunction. 
The court charges the jury that the contract between A and B was 
not usurious: 


Held, that such charge was error, for it excluded from the consider- 


os 
. 


ation of the jury the question whether the value of the property 
transferred by B to C was sufficient, in good money, at the time 
of the transfer, to cover the amount then due for it to A, including 
usury. If it was, then C has no equity which would entitle him to 
be relieved against the usury. Alice, if the property was valued 
upon a Confederate basis, and was insufficient for the purpose in- 
dicated. Ibid. 


INTERROGATORIES. 


Where the answer to a cross-interrogatory is sufficiently full when 
taken in connection with the answers to other questions, the de- 
position should not be excluded, especially when the record does 
not disclose when the exception was taken and whether or not it 
was in writing. McLendon vs. Wilson, Callaway & Co..... .-+++++0 


2. By the express provisions of section 8888 of the Code, the place 


where interrogatories are executed should appear. Willingham 
a TIN ais iia in cikes sah cscs on tints efitinc 05 s'dne sna Sassen dew eeccss ote ote totes 
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JUDGMENTS. 


1. According to the decision in Akin vs. Freeman, made at January 
term 1873, a judgment obtained December 13th, 1859, on which 
an execution was issued September 17th, 1867, was not dormant 
at the date of ee the execution. es trust., vs Water 
Lot Co. of Col... stelinigs teonandod sealgorgonten sa 

2. On the trial of an cha from the court of siiliseen. in dis mat- 
ter of an application by a ward for a settlement with his guardian, 
the superior court has the same power to mould its judgment for 
the enforcement of the rights of the parties as if suit had been 
originally instituted in that court. Howard vs. Barrett. .....+...00- 


8. A creditor of the intestate, except as provided in the 3386th see- 
tion of the Code, cannot institute suit against the administrator 
and the securities on his bond, until he has recovered a judgment 
against the administratoreshowing a devastavit. Henderson vs. 
Levy, ord’y, for use... 

4. A scire facias to revive a judgment may issue in vacation on the 
parol application of the plaintiff to the clerk of the court where 
the record is, and no order of court is necessary to authorize the 
clerk to issue the writ. Hill & Co. vs. Nedl....socsscscsssececssseessrane 


5. It is not a good ground to dismiss a sdire facias to revive a judg- 
ment that the plaintiff has caused an execution upon the judgment 
to be levied, and that the levy is still undisposed of. Ibid. 

6. Where, to a scire facias against an administrator to revive a dor- 
mant judment against his intestate, the administrator offered to 
plead plene administravit, but the presiding judge announced that 
this was unnecessary, as the effect of the proceeding would be sim- 
ply to revive the dormant judgment, and have no effeet upon the 
administrator, and a judgment was taken accordingly : 

Held, that equity will, on such proof being made, restrain the plain- 
tiff from using such judgment of revival as evidence of assets in 
the hands of the administrator, so as to charge him with a devas- 
tavit for failing to pay it, in a suit on the administration bond, and 
this on the ground that the defendant acted under a mistake, be- 
ing misled re the — — Glendenning, adm’r, vs. Ans- 
ley & Co... nies patenpndnwee si quades seniin 

. The superior court has aaaaiiedti to revive a dormant judgment 
of the old inferior court. Under the act of 1866, and under the 
constitution of 1868, the superior court is the successor of said in- 
ferior court as a court for the trial of civil causes. Ibid. 

8. A court of equity has no jurisdiction to review and correct errors 
apparent upon the face of a common law judgment. Irvin, adm’r, 
00; SEITE OE i igenenccsene seyuigetianinpentihintniindaenenitinninntty 

9. Where the charter of a bank made the private or individual prop- 
erty of each stockholder, as well as their joint property, liable for 
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the redemption of the bills of said bank, and for the payment of 
all the debts and liabilities of the same, and provided that when 
any judgment shall be obtained against said bank, and execution 
issued thereon, it shall be the duty of the levying officer, first, to 
levy the same on the property of said corporation and to sell the 
same, and if the proceeds thereof shall be insufficient to pay off 
said execution, and the return of said officer of no corporation 
property shall be sufficient proof of the same, it shall be the duty 
of said officer next to levy said execution on the individual prop- 
erty of any stockholder or stockholders, and sell the same until 
an amount is raized sufficient to pay off said execution, each stock- 
holder only to be liable for the whole indebtedness of the bank in 
proportion to the amount of his stock, and that any stockholder 
who pays off any such execution or part thereof, shall have the 
right to use and control the f. fa. against all the other stockhold- 
ers, so as to collect the ratable share out of each of them: 

Held, that a judgment against the bank, under such a charter, is a 
judgment also against each stockholder to the extent of his stock, 
and as between such judgments, the oldest has the right to be first 
paid out of any money raised by the sheriff out of the property ofany 
stockholder. Whether such a judgment has a lien on the property 
of the stockholder from its date, as against a bona fide purchaser 

-of such property, without notice? Quere. Lowry vs Parsons et al. 


10. When a judgment is founded on two debts, but is for a general 
sum, and one of the debts properly supports the lien of the judg- 
ment, but the other does not, the lien of the judgment obtains if 
the two debts can be separated and distinguished. Curithers vs. 
PONIES. 20000000 covces ceeconses 900060 ceccce cocnageep sodeccces 6 ceeseseee senses * ecnceee 


11. A valid jadgment obtained against the husband during the pen- 
dency of a suit fora divorce, founded on a debt contracted before 
the separation of the husband and wife, is a good lien upon proper- 
ty set apart to the wife on the final hearing. J bid. 


12. When it affirmatively appears that a general fi. fa. has issued in 
a proceeding by attachment only, it is for the party relying on the 
judgment to show that the attachment had become a personal pro- 
ceeding in some of the ways provided by law, nor is it sufficient 
proofof this to show that the defendant in the attachment was repre- 
sented in the case by an attorney. Hé must be notified, or re- 
plevy, or appear and make defense. J bid. 


13. Where an equitable plea is filed to a common law suit, and a de- 
cree had in favor of the defendant, the plaintiff cannot, by bill, set 
the same aside, claiming that it was reodered in a court of law. 
The plaintiff, on the trial of the case, had the right and opportu- 
nity to have availed himself of auy legal or equitable claim which 
he then bad as fully and completely as if the case had been pend- 
ing in a court of equity, and if he failed or neglected to do so at 
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the proper time, and in the proper manner, no oneis to blame but 
himself. He has had his day in court, and must now abide its judg- 
ment. J bid. 


14. A judgment against a party who goes into bankruptcy may be 
enforced ageinst property on which it has a lien and which was 
sold by the defendant before the filing of his application to be ad- 


judged a bankrupt. Phillips 0s. Bowdoin, adm’ x... ++ .sss00ereeeeeee 


15. If the judgment creditor levy his execution on such property, 
which is claimed by the purchaser, and pending the claim the 
creditor proves bis debt in the bankrupt court, but before there is 
any dividend of the bankrupt’s assets, obtains leave of the court 
to withdraw his proof and olaim for the purpose of prosecuting his 
levy in the state court, such proof and withdrawal of his debt do 
not constitute a bar to the assertion of his rights under the levy, 
unless it appear that the judgment had a priority of lien on the 
bankrupt’s assets. And this is true, although the defendant in the 
judgment has received his discharge in the bankrupt court. J bid. 


16. Suit was brought in the county court of Franklin county, to the 
July term, 1867, against a principal and two spreties, on a prom- 
issory note, .At the January term, 1868, no defense being filed, a 
verdict was taken, but no judgment entered. At the April term, 
1874, of Franklin superior court, the defendants were called upon 
by a rule nisi to show cause why judgment should not be signed 
upon said verdict nunc pro tunc. The defendants, in response 
thereto, set up several grounds, and amongst others, the sureties 
objected that from plaintiff’s laches and refusal to sign a judgment, 
their risk and liability had been thereby increased, their principal 
having become insolvent, and any right of lien against his prop- 
erty lost. On demurrer, the court overruled the defendant’s ob- 
jections: 

Held, that whilst the court was right in sustaining the demurrer as 
to the principal debtor, there was error in its judgment so far as 
it concerns the sureties. Hayes et al. vs. Little, adM’1r......000 ces00 


17. Where an execution failed to follow the judgment upon which 
it was based, either in amount or as to the parties, it was properly 
excluded upon the trial of a claim. Williams, ex’r, vs. Atwood 


18. A judgment must be regularly entered upon a confession of judg- 
ment. The confession itself is not the judgment of the court. 
I bid. 


19. When one petitioned to be permitted to resign as the guardian 
of a lunatic, and au order be put upon the minutes that the peti- 
tion be granted, and on the same day another guardian was ap- 
pointed, who gave a bond and was duly qualified : . 

Held, that the granting of the order permitting the resignation, is 
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no judgmént that a full settlement and accountipg had been had. 
Kiny ve. Hughes, next friend, 6b Gl... 0. vi. 000000000 200000 200 000 200 000 e0eee0 


JUDICIAL SALE. See Levy and Sale. 
JURISDICTION. 


1. A court of equity in this state has jurisdiction over all cases of 
fraud except fraud in the execution of a will, and this jurisdiction 
includes fraud in the destruction of a will, notwithstanding the ex- 
clusive jurisdiction of the ordinary in general over probate and in- 
testate matters. Harris vs. Tisereaue et Al... 10sec sce cer cee cee cee ees 


2. The superior court has jurisdiction to revive a dormant judgment 


of the old inferior court. Under the act ef 1866, and under the 
constitution of 1868, the superior court is the successor of said in- 
ferior court as a court for the trial of civil causes. Glendenning, 
ye NO C. i csis 000 cn 0 bbs v0 0n 000 000 600.200 000 260 ene ane coo cone 
3. Where the state court has acquired jurisdictiorof a creditors’ bill, 
and has the assets of the debtor within its custody, in the hands of 
a receiver, and said debtor is subsequently adjudged to be a bank- 
rupt, it will not order said assets turned over to the trustees ap- 
pointed by the United States court under the provisions of the 
bankrupt act, upon their mere petition. When the United States 
court shall enjoin the complainants in the creditors’ bill from pro- 
ceeding in the state court to have their claims adjudicated, then it 
would be the duty of the latter court to turn over to the trustees 
the assets in its custody, to be administered by the bankrupt court. 
Freeman et al., trustees, 08. Fort et Gl... .s1ccccccseseeseesesssecee ces seeeee 


4. When a non-resident of this state dies, owning bonds, obligations, 


or other evidence of debts, which are in the possession of a resi- 
dent of the state, the ordinary of the county where such person so 
holding possession resides, may grant administration on the es- 
tate of such decedent. McLaren vs. Bradford, adm’r....... 1000+ 


JURY. See Practice in Superior Court, 6, 7, 11, 12, 14. 
LABORER’S LIEN. See Lien, 3, 6, 10. 


LANDLORD AND TENANT. 


1. Where there is a verbal contract for a lease for three years, ata 
stipulated monthly rate, and the tenant pays the rent as agreed 
upon by the month, it is not a tenancy from year to year under the 
provisions of our statute, and it may be terminated as provided 
in section 2291 of theCode. West. Un. Tel. Co. vs. Fain & Par- 
POLE. «204+ Cedecnesd 0 odesedone'etesessse cocees sos6ee sees bdethions dakigieoneniegesenasepe ae 


2. 1f the owner of land rents it to one person for the year, at a spe- 


cified price, the relation of landlord and tenant exists between 
them by contract, and the landlord has the right, under the Code, 
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to sue out a distress warrant against such person for rent due and 
unpaid, although he may have permitted another party to use and 
occupy the premises. Willingham vs. Faircloth.......cccccsesees eee 


. A distress warrant will lie in this state to enforce a contract for 
rent, to the effect that the tenant should pay to the landlord for 
rent ‘‘ four and one-half bales of first-class cotton, each of the 
weight of ‘five hundred pounds, the half bale to weigh two hun- 
dred and fifty pounds, and in addition to fix that part of the kitch- 
en on said place that has been injured by fire,’’ proper affidavit 
being made as to the value of the cotton and the cost of fixing the 
kitchen. Wilkins et al. vs. Taliaferro. 0.2.0.0. cccesseceee seccsesesces sees 


. To sustain an action for rent, the relation of landlord and tenant 
* must be shown to have existed between the parties. The defend- 
ant must have, in some way, exercised control over the property. 
Gord, ancigues, 00. Take, WOME 100 010.500 ss ssutorisestcasieesseneseias siete 


5. A warehouseman and factor, who, without notice of any lien, 


_ 


makes advances on cotton which was produced on rented land, and 
stored with him by the tenant, has such a qualified property in, 
and lien on, the cotton, as to entitle him to reimbursement for 
such advances and pay for proper charges, before the landlord can 
enforce his claim for rent against the cotton, and the rights of such 
factor are also superior to the lien of a merehant who sold com- 
mercial fertilizers to the debtor. Clark & Cole vs. Dobbins et al... 


LAWS. 


. Where an act was passed by both branches of the legislature, and 
was in fact transmitted to the governor more than five days before 
the adjournment, and the governor failed either to approve or to 
veto it, or even to enter upon it the day of its receipt by him, or 
to transmit it to the office of the secretary of state, and the same 
legislature, at a subsequent session, after investigation of the facts 
by a committee, declared the act to have been duly presented and 
to have become a law, and ordered that it should be transmitted 
to the secretary of state: 


Held, that it is the duty of the courts to treat the act as a law, prop- 


erly passed and authenticated under the constitution. Danielly 
et al. vs. Cabaniss et al. .......+. opeceens ¢o- ences siensocs souyednnntiaia o cnsene 


2. An action by a wife against a railroad company for the homicide 


of her husband by the negligence of its servants in the running of 


its train, is an action depending for its existence on the law of the 
state where the homicide occurred, and when such homicide oc- 
curred in the state of Tennessee, the right of action is in such per- 
son or persons, as is provided by the law of Tennessee. W. and 
A. R. RB. Co. v8. Strong, ......000 seeeeeee eadcosnoseoen nes pneMens sosece canines 
. Where the title of an act specifies some of the objects for which it 
was passed and contains the general expression ‘‘ and for other 
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purposes,”’ portions of the act not especially indicated in the title 
are nevertheless valid. Black et al. vs. Cohen et al.; Shorter et al. 
vs. Mayor and C. of Rome et al... ......00 see ssesseeeeeceeseees sestersseees 

4. Where the subject matter of legislation is the subscription to stock 
of railroad companies by a municipal corporation, the fact that an 
act and an amendment thereto, authorize the subscription by said 
corporation to the stock of two or more railroads, does not render 
them unconstitutional as referring to more than one subject mat- 
ter. Ibid. 


LEVY AND SALE. 


1. Where a levying officer makes a levy upon a portion of an entire 
lot, it is his duty so to divide the lot as not wantonly and grossly 
to destroy the nature of the property. Wallace et al. vs. Trustees 
of At. Med. Col........ 9 eeseseess ances cocnepess Sonocecenseneenes- anssenese seetes 

2. When an execution against the Atlanta Medical College for less 
than $200 00 was levied upon a portion of the lot upon which the 
college building is erected, and the portion levied on, as describ- 
ed in the entry on the fi. fu., and as advertised and sold, was of 
such a character as that the line dividing the parts levied on from 
the parts not levied on, ran through the body of the building, hav- 
ing seven-tenths of the building on the part sold, and three-tenths 
on the part not sold: 

Held, that such a levy and such a sale was illegal and void as a wan- 
ton and gross injury to the defendant’s property, whether intend- 
ed or not, and that on paying to the purchaser the money paid by 
him at-the sale, and which had been appropriated for the defend- 
ant’s benefit, the college was entitled to have the sale rescinded. 
Ibid. 

8. Where the judge of the county court, who is authorized, if the 
bailiff is sick, ete., to appoint any person to execute a process, 
appointed the person who, as agent of the landlord, had sued out 
a distress warrant, to execute and return the same, and such per- 
son made a levy upon property which was claimed by a third per- 
son: 

Held, that the appointment was illegal and the levy void, and it was 
not error in the court below to order the levy to be dismissed. 
Flury, ag t, vs. Grimes......... ania ciitttes Steps abana Biedanie ional 

4. A sale under a general execution, issued in an attachment pro- 
ceeding, without steps taken, according to the statute, to make the 
proceeding a personal one, is void, and the purchaser gets no title. 
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5. Where property is levied on under an execution from the circuit 
court of the United States, and subsequently by process from a 
state court, aud advertised for sale on the same day under both 
levies, the sale under the last levy will be enjoined. Hall et al. vs. 

Boyd et al. ....+. 
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6. Where a bill was filed to enjoin a sale under an execution from a 
state court upon the ground that it had been previously levied on 
under process from the circuit court of the United States, and the 
same was sanctioned, and after the sale under the latter process, 
a motion was made to dissolve the injunction, the defendants set- 
ting up, by way of cross-bill, that the sale was void, and the 
motion was allowed: 

Held, that such ruling was error. for if the levy under the process 

from the state court be allowed to proceed, the purchaser at the 

sale will be compelled to interpose his claim and litigate in the 
common law court, at the same time that his title would be in liti- 


gation in the court of equity, which would be unjust and vexatious. 
I bid. 


. The wrongful user or appropriation by one partner of a portion of 
the partnership property, does not take the property so used or ap- 
propriated out of that provision of the Code which enacts that the 
interest of a partner in the partnership assets shall not be subject 


~I 


to levy and sale. Holifield & Co. vs. White, ea’ x ...++++ Ren 
LIEN. 
1. K. contracted with D. that he would furnish the oxen, wagons, 


ete., for hauling, and that D. should cut and deliver for K. saw 
logs at a certain saw mill run by L., for which K. should pay D. a 
. certain price per thousand feet: 
Held, that D. did not, under the act of 8th October, 1868, have alien 
against K. for the lumber received by him under a contract with L., 
as K’s part of what was cut from the logs. Kendall vs. Davis.... 


2. Whilst a prior purchaser of property on which there is a legal lien, 
may havé an equity against subsequent purchasers of other por- 
tions of property on which the same lien attaches, to call upon 
them to discharge the lien in the inverse order of their purchase, 
and to the extent of the property they have purchased, if neces- 
sary, yet where the whole of the property has been in fact sold at 
the same time, at public auction, and some of the purchasers fuail- 
ing to comply with the terms of sale, others subsequently take the 
portions bought by such purchasers so failing, the reason on which 
a prior equity in favor of the first purchaser is founded does not 
exist, and they are all bound to contribute to the discharge of the 
lien in proportion to the amount respectively purchased by them. 
Fleishel et al. vs. House et al. ........ sideman shannnbtiabihpieais. nétabbable 


3. Under the act of March 16th, 1870, a laborer could sue out a pro- 
cess to enforce his lien for labor performed either in the county 
of his employer's residence, or where his property might be, but 
the process should be made returnable to. the proper court of the 
county of defendant’s residence, if he reside in the state. T'rippe 
OB. BRON. ccrcesese cbeerees excesesen ee eescees ceceee 20s sosceees osespocden sstdle > cecees 
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4. The issue made in such proceedings by the counter-affidavit of the 
defendant, should be returned to and tried in the same court. Jbid. 


5. The execution in this case having been sued out in the county of 
Bibb, and made onits face returnable to the superior court of that 
county, and the defendant being a resident of the county of Mor- 
gan, the judgment of the court below, setting aside the same, is 
affirmed. J bid. 

6. Onarule to distribute money between contesting laborers’ and 
mechanics’ liens, it appeared that the affi lavit for the enforcement 
of the oldest lien was not attached to the execution. It was proven 
that the affidavit was so attached when the papers were delivered 
to the sheriff, and had been ‘lost off or worn off’’ whilst in his 
hands: 

Held, that it was not error to order the execution to be paid. Yar- 
brough et al. vs. Lumpkin, sheriff, et Al. ....s0-ceeee scene seeee cence sense 

7. One execution was against Steedon Bray, the contesting ones 
against Stogner Bray, and it was claimed that the property sold 
belonged to Stogner Bray. Counsel stated in their place to the 
court that both names referred to the same person, which was not 
objected to as evidence, nor was the fact denied : 

Held, that the identity of the defendant in the several executions was 
sufficiently proven. Ibid. 

8. It is too late fora contesting creditor in such a case, after the de- 
cision of the court has been pronounced, to make the issue that 
the creditor holding the oldest lien did not in fact do the work for 
which the lien was claimed, unless for special cause shown. 
Ibid. ; 

9. The act of congress making the land upon which whisky is dis- 
tilled liable for the taxes due the government for the distillation, 
does not apply to a case where the distillation is by one upon the 
land of another without his knowledge or consent. Gudger vs. 
FR G0 seen ete etese nent cctees een esccnn tithnntnnes pepteenas tenaenen eo 

10. The lien given by section 1981 of the Code to mechanics, upon 
property manufactured or repaired by them, does not attach in 
favor of aworkman who is hired by another to do the work. In 
such a case, the possession and the lien is in the master or con- 
Guaten... Cette: et, BR BR. CR. ccccnesey ta0,s00 000. ces 004 200 son. c0ne0 

11. Where one employs another to make brick for him in the yard 
and with the machinery of the employer, at a fixed price per thous- 
and, the brick, when made, are the property of the employer, and 
this is so even if, by agreement, the brick are to be inspected, and 
to be of a certain quality. * J bid. 

12. Where the defendant contests the execution based on the fore- 
closure of a factor’s lien, a forthcoming bond is unnecessary un- 
less he desires to replevy the property levied on. Herring vs. 
Saulsbury, Respess & Co. ..... e daa cabbintibhblitebiesd ‘eneds canis Leieh cite den 
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13. Under the charter of the Brunswick and Florida railroad, the 
directors were authorized to make all contracts binding on the 
company. By an act amendingthe charter, passed in 1838, it was 
enacted that ‘‘It shall be lawful for the board of directors to direct 
the president and secretary to issue bonds of said company, which 
shall be binding on the property of said company, and on such 
other property belonging to the stockholders as they may pledge 
to said company, by mortgage, to meet their own engagements or 
the engagements of the company :”’ 

Held, that bonds issued by the company under such amended char- 
ter, without the execution of any mortgage to secure them, do not, 
ipso facto, become a lien upon the property of the corperation, so 
as to be superior, or even equal, in dignity to other bonds issued 
under same authority, which are secured by a deed of trust to 
certain trustees, in the nature of a mortgage. Bruns. & A. R. R, 
Co. et al. vs. Hughes... ....++ EOE AD Ree Bors PPE PVP 

14. A warehouseman and factor who, without notice of any lien, 
makes advances on cotton which was produced on rented land, 
and stored with him by the tenant, has such a qualified property 
in, and lien on, the cotton, as to entitle him to reimbursement for 
such advances and pay for proper charges, before the landlord can 
enforce his claim for rent against the cotton, and the rights of such 
factor are also superior to the lien of a merchant who sold com- 
mercial fertilizers to the debtor. Clark & Cole vs. Dobbins et al. 


LIMITATIONS—STATUTE OF. 

. According to the decision in Akin vs. Freeman, made at January 
term, 1873, @ judgment obtained December 13th, 1859, on which 
an execution was issued September 17th, 1867, was not dormant 
at the date of issuing the execution. Bradford, trust., vs. Water 

Took Ce. ff Gal 100 100880 20s cen caniete 200006 sonrsen 200998 s6nsneess tod caneis ebeneseonees 
2. In cases falling under the first seven sections of the act of 1869, 
in relation to the statute of limitations, the provisions of section 
2932 of the Code, giving plaintiffs the right to renew a dismissed 
or discontinued suit within six months after its dismissal, do not 
apply. Mac. & yah R. R. Co. vs. — McConnell, adm'’r, vs. 
Fain, adm’r. et al... hake - ‘al 
8. Where a count in trover, and another in trespass vi et armis, 
were added, by way of amendment, to an action on the case against 
a common carrier for negligence in the performance of his duty 
as such carrier, and more than four years had elapsed from the 
conversion before the filing of the amendment, the plea of the 
statute of limitations is a good plea in bar to the counts in trover 
and trespass. Palmer & Co. vs. So. Ex. Co.. ee 
4, Where, in the year 1860, subscription was ities to s the were of a 
railroad company, subject to such future calls as might be made 
by the directors, and such calls were made after June Ist, 1865; 
VoL, Lu, 47., 


i 


729 


. 557 


656 


12 


13 


ww. 240 








730 INDEX. 





Held, that the right of action for the amount due under such calls 
did not accrue until after June Ist, 1865, and therefure suits 
brought therefor must be controlled by the statute of limitation as 
embraced in the Code, and not by the act of March, 1869. Mac. 
& Marg. B.. B. Co. 00. Vas, 659 occ 00.000 100000 0000 000 200 000 000 covcer'ceesce S26 


LUNATIC. See Insanity. 
MECHANIC’S LIEN. See Lien, 6, 10. 
MONOMANIA. See Insanity, 8, 4. 


MORTGAGE. 


1. When a mortgagee is present at an auction sale of the property 
by the mortgagor, and it is announced at the sale by the auctioneer 
that the title is perfect and clear, or unincumbered, and he fails 
to make any correction of said announcement, and a purchaser 
buys under the impression that he is getting an unincumbered title, 
and takes a deed, and pays his money under such impression, the 
mortgagee is estopped from setting up his mortgage, even though’ 
the mortgage was duly recorded at the time of the sale. Markham 
SN iccdains sateddahe: Masiuie dante denstnéiichesibatadupiandentnntsses seventies 183 


2. Nor is it required that the mortgagee shall have failed to correct 
the false impression made by such announcement, with any fraud- 
ulent intent. It is sufficient, that to permit the mortgage now to 
‘be enforced, will operate as a fraud on the purchaser. J bid. 

3. A, holding a mortgage upon a certain city lot, as the property of 
B, commenced proceedings to foreclose it, which B was resisting 
on the ground that the debt was not so much as A claimed. Pend- 
ing this, the lot was levied on under another fi. fa. against B, 
which fi. fa. A purchased, and was proceeding to sell the Jot un- 
der the same. Before the sale it was agreed between A and B 
that B should make the land bring a certain price at the sale, but 
that he need not pay the money to the sheriff, but might hold it 
until the controversy as to the amount due on the mortgage debt 
was ascertained ; and A accordingly bid for the land the sum fixed, 
and it was, after other bids, bought by him at the sale: 

Held, that A cannot proceed to foreclose his mortgage, or to try the 
issue in that case astothe amount due. But that under the agree- 
ment the issue is transferred to the tribunal distributing the pro- 
ceeds of the sale, with such parties to it.as are interested in the 
fund, A occupying in that issue precisely the status as to the ex- 
istence and amount of his debt, that he occupied at the time of 
the sale. DeGive vs. Lewis ...00- s.ccsccoceccoes sooses sosees sovcescssees sences 588 

4. Proceedings to foreclose an unrecorded mortgage do not consti- 
tute such a lis pendens as would be notice to the purchaser of the 
mortgaged property. The notice must be actual, such as would 
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affect the conscience of the purchaser and charge him with fraud. 
Douglass 8. MeCrackis.oo.ois ..0.010005 200 200000 scescesesistoccesce see cseces socqs G06 










































5. The purchaser, with notice, of land covered by an unrecorded 
mortgage, from a purchaser without notice, will be protected, 


Ibid. 


6. That the defendant has been adjudged a bankrupt, and the prop- 
erty covered by the mortgage regularly set apart to him as his ex- 
emption, is not a good plea in bar to the foreclosure of said mort- 
gage, where it is not alleged that the mortgagee proved his lien in 
the bankrupt court, or that the assignee has interfered in any man- 
ner with the mortgage, under the provisions of the 20th section 

. of the bankrupt act, Cumming vs. Clegg....... ae bsgcedaind onesouan 605 

7. When, after a verdict in a claim case finding certain real estate 
subject to a mortgage, the property was sold to satisfy the mort- 
gage ji. fa., it is the duty of the sheriff to put the purchaser in 
possession. And to doso he may turn out the claimant and his 
lessees or tenants, and this even though said claimant was a pur- 
chaser from the mortgagor before judgment of foreclosure. J?i- 
whl es. Gallagher......++++++. shoniqnannns Siisinniee EEN Ore sslawhsientinii 630 


8. Where a creditor received a deed from his debtor in January, 

1870, to secure a debt due him, and at the same time executed an 

_ obligation to reconvey the land to the debtor upon the payment of 

, the debt by the 25th of the ensuing December, the relation of 
mortgagor and mortgagee existed between the parties. Murphy 

C6 GE. 08. Peart fey ccines 000 000.060050060 sed nat sop sessercderssoescnsiesecstcesccessecce SOW 


MUNICIPAL CORPORATIONS. 


1. It is within,the purpose and scope of a municipal corporation to 
apply the corporate funds, or to create a corporate debt, for the 
purchase of an interest in a building to be used as a public school 
or college, for the accommodation of the people of the town; nor 
does the fact that superintendence of the school is left in the 
hands of trustees not elected by the corporation, render the appro- 
priation of the corporate funds illegal, it appearing that the enter- 
prise is not for any private gain, and that the trustees contract to, 
keep up, in the building, a public school. Danielly et al. vs. Cab- 
Gkas 66 OI. 2.2000 00080 cpcoves 100 <senenege acces” nactonsegsnsoshoosons sbonespe ec escesees 211 


. P - 2. The election in a corporate town, expressing the assent of the 
people to a subseription by the authorities to a public enterprise, 
may take place before, as well as after, the legislative act authoriz- 
ing the subscription. J bid. 


3. Where an act was passed by both branches of the legislature, and 

was, in fact, transmitted to the governor more than five days be- 
fore the adjournment, and the governor failed either to approve 
or to veto it, oreven to enter upon it the day of its receipt by him, 
or to transmit it to the office of the secretary of state, and the 
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same legislature, at a subsequent session, after investigation ofthe 
facts by a committee, declared the act to have been duly presented 
and to have become a law, and ordered that it should be transmit- 
ted to the secretary of state: 

Held, that it is the duty of the courts to treat the act as a law prop- 
erly passed aud authenticated under the constitution. J bid. 


4. When a town council is authorized by law to do a particular act 
at its discretion, the courts will not coutrol this discretion and in- 
quire into the propriety, economy and general wisdom of the un- 
dertaking, or into the details of the manner adopted to carry the 
project into execution. J bid, 


. The holders of bonds or negotiable notes issued to him by a town, 
under a law authorizing the issue, are not bound to see that all the 
details provided by the act authorizing the issue have been duly 
complied with by the corporate authorities. Ibid. 


. The Macon and Brunswick Railroad Company, under its charter 
and amendments, authorizing it to construct a railroad from 
the city of Brunswick to the city of Macon, and clothing it with 
the rights, privileges and immunities of the Central Railroad, is 
authorized to construct its road into the city of Macon, and is not 
limited to the city line, and a private citizen cannot enjoin it from 
appropriating ground for the location of its track, because of its 
want of authority to come within the city lines. Hazlehurst, rec’r, 
00. DrOtmMAR, 80Gb, 20000000 000 secvceseses s0s0se cocsovese sovese sapiaasiacpiiainasdeain 


. Where a declaration alleged that the defendant, a municipal cor- 
poration, cut a ditch along. and c'ose to, the east line of his resi- 
dence lot, and left it in such condition that the water coming, or 
falling, into the same could not run off in any direction ; that 
thereby water accumulated and became stagnant in said ditch, 
thus generating malaria, causing sickness in the family of the plain- 
tiff, and by the unwholesome stench produced in the atmosphere, 
rendering his premises unfit for occupation, to his damage §1.000: 

Held, that a prima facie case of special damage from the nuisance 
was presented, and it was error to sustain a demurrer thereto. 
Hamilton vs. Mayor and C. of Col.......00se0er0 pidieenivensnnecaaaibnesnine 


8. Bonds issued by a municipal corporation having lawful authority 
to issue such instruments, are, in the hands of innocent purchas- 
ers, binding, notwithstanding irregularity or fraud in the manner 
ia which they were placed upon the market. Black et al. vs. Cohen 
et al. ; Shorter et al. vs. Mayor and C. of Rome et al 


9. Power vested in a municipal corporation to make all contracts 
which it might deem necessary for the welfare of said city, includes 
the authority to issue bonds. J bid. 


10. Certificates of indebtedness issued by a munieipal corporation, 
receivable in payment of public dues, are binding upon the city, 


621 





INDEX, 





notwithstanding the fact that such act was in violation of a penal 


law. Ibid. 

11. Where bonds are issued by a municipal corporation to redeem a 
currency binding on the city, it was competent for the general as- 
sembly to ratify such issuance. J bid. . 

12. Authority to subscribe to stock of railroad companies necessa- 
rily implies that such municipal corporation should provide the 
means to pay therefor. Ibid. 

13. Where it is submitted to the citizens under the provisions of the 
constitution of 1868, whether a municipal corporation shall sub- 
scribe to a work of public improvement, a majority of those voting 
being in favor thereof, will authorize such issue. J bid. 


NEGOTIABLE INSTRUMENTS. 


1, Where there is nothing upon the face of a bill of exchange to 
show that it was intended for negotiation at a chartered bank, the 
defendant—the drawer—cannot show by parol evidence that such 
was the intention, in a suit against him by the holder. McLaren, 
cz’ 2. 08. Mar. Bates. 0.00000 ssceeeees escese soccees w atscneees <tncnceas *oenesees 


2. When the acceptor of a draft is an accommodation acceptor—as 
when it is drawn and accepted before negotiation and goes into 
circulation on the credit of all the parties—this is an excuse for 
waut of presentment to the acceptor when due, and notice to the 
drawer of non-payment. J bid. 

8. The holders of bonds or negotiable notes issued to him by a town, 
under a law authorizing the issue, are not bound to see that all the 
details provided by the act authorizing the issue, have been duly 
complied with by the corporate authorities. Danielly et al. vs. 
Cabaniss et al.....-000 sree © savcccees conese coveceses Secsesose sesesesce cosesceee 

4. If one accept a draft, having no funds of the drawer, and the 
payee indorsed the draft before acceptance, with the distinct un- 
derstanding with the acceptor that the acceptance is on the faith 
of the indorsement, and the acceptor have the bill to pay, he may 
recover of the drawer and indorser as principal and security, for 
money paid out and expended, and under our law they are joiut 
promissors, and may be sued in the county of the drawer, though 
the indorser lives ina different county. Ross et al. vs. Saulsbury, 
Beet Bb Oe .esece. coseescoses spoconnscageasocpagepees, speecsion sinpneee aocnes soeses ons 

. Where A drew a draft in favor of B on C, factor and commission 
merchant, undertaking in the draft, to deliver to the factor his 
cotton crop in time to be sold, so that the proceeds might be ap- 
plied to the draft at its maturity, and the payee, to induce the fac- 
tor to accept, indorsed the draft, with intent to hold the factor 
harmless, and A delivered his crop accordingly, but the factor per- 
mitted him to sell thirteen of the bales for other purposes, and 
applied the balance to the payment of debts due by A to him of a 
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previous date to the indorsed draft, which debts were evidenced by 

acceptances by the factor of other and previous drafts of the same 

character by A on the factor, and which the factor had accepted 
and paid, and which exceeded in amount the value of all the cot- 

ton of A: 

Held, that the draft drawn in favor of B, and indorsed by him, was 
an appropriation of the proceeds of the cotton afterwards delivered 
to the payment of the same, and the indorser, B, would only be 
liable as surety to C, if he, or his agent, had notice that the pre- 
vious drafts of A, accepted by C, had in them the like appropria- 
tion, and it was error in the court to charge the jury that it made 

no difference whether B or his agent had such notice or not. J bid. 


See Promissory Notes. 


NEW TRIAL. 


1. Although the pleadings may not present the whole issue covered 
by the verdict and judgment, yet, if it be fully made by the evi- 
dence without objection, it is too late, after a verdict, for the los- 
ing party to make that the ground of a motion for a new trial. 









Howard vs. Barrett. ......+++.0+0+ esses seseeees aialinsilte- wee. ncaien sate tebhaiuines 15 
2. The evidence in this case was sufficient to sustain the verdict, and 
the court did not err in overruling the motion for a new trial. 
Wileon 00. The State. ....0c0ce serecocre soscccces socccccee secccceee coseseses sseee . 40 
Shaw vs. Wyld........+cccsscee seccccese socsee cocees Gr ebeens pasenbitpncth eAginien 63 
Morviaon 00. Solomote.ececcace 00000600 wsc0scee o00seeeee sone siidhin anlis b ddslenae 205 
Tia eey Oi. FIG BIR ccecwesnese nccsot soncecess concesees acntunss ig neanas letdinione 287 
TTmobinge 06. The Biate.cc..... cossceevgssercce s0ocesese cocese c00eseses coccses . 344 
Cox vs. Jones, adm’r.. “s Sdeinaee ws. 488 
Bass, ex x, vs. Bass, erve: r, et ey aes ORE 
Elder vs. The State... +. 580 
Hagni vs. The State. .. ave. 584 
Simmons vs. The State... ccdhteedisasiplalatiebsncntandacwes GOT 
King vs. Hughes, next fr end, et a. enispealsnamsere dnccstccescesce OOO 


3. Jackson was charged with the sitions “of ecidiad as principal in 
the second degree. Upon his trial the record of the conviction of 
Martin, the principal in the first degree, was introduced in evi- 
dence. A motion for a new trial was then pending in behalf of 
Martin. Jackson was convicted. Martin seeured a new trial and 
was acquitted. The use of the record of his conviction was made 
a ground of a motion for new trial in the case of Jackson. Pend- 
ing the consideration of this motion, counsel for movant, appoint- 
ed by the court, without his knowledge or consent, withdrew the 
same and abatidoned his case. Subsequently, after the adjourn- 
ment of the term of court at which Jackson was tried, other coun- 
sel renewed the motion. The judge refused to consider it. A 
bill of exceptions was presented to him, which he refused to cer- 

tify, and the writ of mandamus is prayed for: 
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Held, that.the facts above stated present such an extraordinary case 
as required the judge, under section 3721 of the Code, to entertain 
the motion, and to certify the bill of exceptions to his decision 
thereon. Jackson, rel’r, vs. Clark, judge, resp’ t.....++++ cesses seees 


4. When the verdict is right this court will not grant a new trial for 
an error of the court not material to the merits of the cause. Ver- 
DE i Tai ieceicitk tak wcnctttntnedasidbaietia ligainsaphpatsins 
Geo. Mas. Mut. L. Ins. Co. vs. Whitman et al... ... ssc ce serene cee seve 

. Though the charge of the court on a trial for murder may, in some 
respects, be objectionable as to that particular crime, yet if it be 
not so as to manslaughter, and the jury find a verdict for voluntary 
manslaughter, which is fully supported by the evidence, even if 
taken in connection with the statement of the defendant, made to 
the jury at the trial, the verdict should not be disturbed. McRae 
UB. TRE BbG86. 00. scccocce.crssoecncisss 006.808 666.569 nadcis cossbanepe 

. Nor is it a ground for a new trial that the judge, in overruling the 
motion, remarked that the court was satisfied, from the manner of 
the defendant, that the motion was made for delay. J bid. 

. It is not error to refuse a new trial on the ground of newly dis- 
covered testimony, when such testimony only goes to show that a 
principal witness, who was sworn on the trial against the movant, 
entertained strong feelings of dislike toward him, and had said he 
would like to see him hung. Hastings vs, The State... ....++ 000.0000 


. No brief of evidence having been filed, the motion for a new trial 


was properly dismissed. Aliter, had it been a motion to set aside 
the verdict. Peacock vs. Usry 


. To authorize the setting aside of a verdict on dccount of the de- 
fendant having been providentially prevented from being present 
at the trial, it must be shown that he was injured by such absence. 
His affidavit to the effect ‘‘that he had a good defense to the suit, 
and that he would have testified that the account of the plaintiff 
had no valid existence in fact or law for which he was responsi- 
ble,”’ being merely a conclusion of his own, is insufficieat. J bid. 


10. At the September term, 1872, a verdict was rendered in favor of 
the defendaut and a motion made by the plaintiff for a new trial. 
An order was passed giving the plaintiff leave to file his motion 
and brief of evidence at the next term. At the next term, March, 
18738, an order was taken reciting that the defendant had died since 
the last term, and that there being no representation upon his es- 
tate, the motion for a new trial should stand continued. An order 
was also passed giving to the plaintiff further time to have the 
brief of evidence revised and approved by the ceurt, or agreed on 
by counsel. At the March term, 1874, the administrator of the 
defendant was made a party, and the motion came on to be heard 
before Judge Rice, the successor of Judge Davis, before whom 
the issue was originally tried. Counsel for defendant would not 
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agree to the brief of evidence, and the court had to satisfy itself 
in the best manner it could as to the correctness of the brief of 
evidence filed by the plaintiff, and then approve it. Under these 
circumstances, a refusal to dismiss the motion for a new trial was 
noterror. Shaffer vs. Simmons 

11. Where a verdict is contrary to a correct charge of the court, a 
new trial should be granted on the ground that it is contrary to 
law. Dowdy vs. McLellan .. 

12. In a motion for a new trial, the sole ground was that the verdict 
was strongly and decidedly against the weight of the testimony. 
The evidence was very voluminous and emphatically conflicting, 
and was, besides, largely the testimony of the parties to the con- 
troversy, who were sworn as witnesses. This was, also, the sec- 
cond verdict of a jury to the same effect, under mainly the same 
evidence: 

Held, that as the judge who tried the case has refused a new trial, 
this court will not interfere. McLean vs. Clark et al... ....0. 0000+ 

13. Where the evidence is conflicting, and there is positive testimony 
to support the verdict, it would require a strong case of an abuse 
of discretion on the part of the judge who refused to set the ver- 
dict aside, to authorize this court to grant a new trial on the ground 
that the verdict is contrary to the evidence. Murphy et al. vs. 
Pr ifOyy...20000000e secccecce see 20 ccecce coceee apiccedibestbcniiies -nbees.¢enthade conse 

14. When on a trial of an indictment for assault with intent to mur- 
der, there was evidence by one witness that the defendant had 
struck A with a hatchet, and the ‘defendant introduced only two 
witnesses, who swore that they saw part of the fuss, but could not 
say who struck the blow, as there was a great row and many per- 
sons present: 

Held, that testimony showing that a third person struck the blow, 
and that the defendant did not strike at all, is not merely cumula- 
tive testimony so as to be no ground fora new trial. Thomas, 
Alias Wotsstio, 00. TRE Stabe. .0:..090. sccccevecsescee vovcee cosesees dancing 


15. When there was a difficulty between a parcel of employees and 
their foreman, and a fuss or melee, and the defendant was immedi- 
ately arrested and confined in jail until his trial, and his attorney, 
on inquiring of the persons present, was misled by their telling 
him they did not know what part defendant took in the fuss: 

Held, that when, after the trial, it was discovered that these witnesses 
do know and are ready to swear that the defendant did not do the 
principal act fur which he was convicted, and that another did, it 
is no reply to a motion for a new trial that sufficient diligence had 
not been shown. J bid. 

16. We cannot say that the refusal of the court to set aside the ver- 
dict was such an abuse of discretion as to call for interference by 
this court. Ga. R. R. & B. Co. vs. Dabney, adm’ r....... 000+ scccee 515 
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17. Evidence not offered upon the trial cannot be considered op a 
motion for a new trial. Adams vs. The State.....++-+ 2 ctanisiene Aditi 


18. An immaterial error is no ground fora newtrial. Georgia Mas. 
Mut. Life Ins. Co. vs. Gibson et al.c.sce cesses seveeeees cesssscee teens 


NOTICE. 


1. Proceedings to foreclose an unrecorded mortgage do not consti- 
tute such a lis pendens as would be notice to the purchaser of the 
mortgaged property. The notice must be actual, such as would 
affect the conscience of the purchaser and charge him with fraud. 
Douglass ve. MeOrachtim, 20.000 ccsceses seosccesy cscivs sobovrssccoc cased hsdaiorss 

2. The purchaser, with notice, of land covered by an unrecorded 
mortgage, from a purchaser without notice, will be protected. 
Ibid. 


NUISANCE. See Municipal Corporations, 7. 


OFFICERS. 


1. It is within the power of the legislature to provide for the organ- 
ization of county commissioners for the county, and in so doing, 
it may provide that they may be chosen by the grand jury of the 
county. Waller vs. Perkins et al... cccccreee cccecee seeeeececeeens * 

. If commissioners are provided for by law, and they enter upon 
the duties of their office, they are officers de facto, and though’ 
there be irregularity in the time or manner of their election, their 
acts are not, for that reason, illegal and void. J bid. 

. Where the judge of the county court, who is authorized, if the 
bailiff is sick, ete., to appoint any person to execute a process, 
appointed the person who, as agent of the landlord, had sued out 
a distress warrant, to execute and return the same, and such person 
made a levy upon property which was claimed by a third person: 

Held, that the appointment was illegal and the levy void, and it was 
not error in the court below to order the levy to be dismissed. - 
Flury, ag’t, vs. Grimes 


PARENT AND CHILD. 


1. In 1851, K. made his will, providing that at his death all the prop- 
erty he should be possessed of should be divided into five shares. 
He disposed of these shares to his grand-children, but provided 
that their parents, his sons and daughters, should have the use 
and control during their lives. In 1854 he delivered to his sons 
and daughters certain parcels of land, valuing the land given to 
each at $8,000 00, and taking written papers, duly sealed and 
witnessed, from each, acknowledging that they had received the 
property described ‘‘as part of my portion of his’’ (ihe father’s) 
‘estate under his will, and which I am to hold as his will directs © 





738 INDEX. 


after,his death, and which is to be taken and considered as a part 
of my portion directed to be given me by the will aforesaid.’’ The 
father caused these papers to be duly recorded in the record book 
of the clerk’s office of the county where the lands were situated. 
In 1859 one of the sons sold his land to his brother, W. In 1862, 
W. sold his tract, as well as that he bought from his brother, to 
J., who bought without notice of any defect in W.’s title, except 
the constructive notice arising from the record of the several pa- 
pers taken by the father from the son, and by him recorded at the 
time he delivered them the possession. The sons have both died, 
one leaving children. The father is still living: 

Held, that as against a purchaser from the son the father is estopped 
from setting up any title to the land inconsistant with that describ- 
ed in the written acknowledgment taken by him from the son, and 
by him put upon record. Keaton, trust., et al. vs. Jordan. .......+. 


2. J. got from the son such title and such right to the land as is de- 
scribed in said papers so duly recorded, as belonged to the sons, 
according to the legal tenor and effect of said papers. Ibid. 


3. The legal effect of the said recorded papers is, that the sons took 
the property described as an advancement, and as their own prop- 
erty, with the condition attached that they should hold it subject 
to the disposition their father might make of it by his will and at 
his death, which condition was repugnant to the grant and void. 
I bid. 

. The understanding or agreement, if there was any such, between 
the father and the sons. that the reference in the receipts or ac- 
knowledgments to the father’s will was not to the will as a will, 
but only as a paper describing the nature and extent of their title 
to the property received, whatever might have been jts effcet be- 
tween the parties, cannot affect a purchaser from the sons who 
has a right to stand upon the legal effect of the papers taken by 
the father, as the measure of the sons’ title. Ibid. 


PARTNERSHIP. 


. Where two agree that one will furnish the land and stock, the 
other the labor and pay for it, and each to pay one-half the feed 
of the stock and laborers and all other plantation expenses, and 
thus make a crop, and when the crop is made they are to divide 
the same, share and share alike: 

Held, that as to the crop made the contracting parties are, inter sese, 
partners. Holifield & Co. vs. White, ex'x 

2. This case distinguished from the cases of Holloway vs. Brinkley, 
42 Georgia, 225, and Smith vs. Summerlin, 48 Ibid., 425. Ibid. 


3. The wrongful user or appropriation by one partner of a portion 
of the partnership property, does not take the property so used or 
appropriated out of that provision of the Code which enacts that 
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the interest of a partner in the partnership assets shall not be sub- 
ject to levy and sale. J bid. 

4. If the court charged the jury that if the Mrangement between the 

parties was such as is disclosed by the witnesses in their testimony, 

then they were partners ; and if such was the legal effect of the 

evidence, the verdict will not be set aside on that ground. J bid. 







PENALTY. See Building and Loan Associations, 3. 







PLEADINGS. 


1. Although the pleadings may not present the whole issue covered 
by the verdict and judgment, yet, if it be fully made by the evi- 
dence without objection, it is too late, after verdict, for the losing 
party to make that the ground of a motion for a new trial. How- 
GPG 08. Barrett .occocer crrecccse soosonces #9 00ssen sosesesse cvcsse seen o0eses gseee . wb 
2. When an action was brought in the name of A on a written ac- 
knowledgment to him by B, of the receipt of a sum of money, and 
B pleaded that the money belonged to C, that A was a mere agent, 
and that he had defenses against C : 
Held, that it was not error in the court to permit the plaintiff to 
amend by declaring that he sued for the use of C. Buffington vs. 
Be an ine cnsiinndasscnd sb viginigi pointed eieis sine aeteich acensassesskee npoeee 129 


8. Section 3393 of the Code was intended to allow the plaintiff to 
recover in an action on an account, such an amount thereof as he 
was justly and equitably entitled to, either under a special agree- 
ment to pay the amount charged, or so much as the goods or ser- 
vices rendered were reasonably worth, without regard to the 
technical rules of pleading, or the evidence applicable to a special 
contract or a‘quantum meruit. Johnson vs. Quin, Adin’? ......000+ 485 

4. Under the decision in Kimbro vs. The Bank of Fulton, 49 Geor- 
gia Reports, 419, the plea in this case was defective in not fully 
setting Out the facts relied on to sustain it, and the demurrer on 
that ground should have been sustained. Branch vs. Mech's B. of 
Augusta ..... 0 eoveccccs seveeseee -ncseses sosesscee eds seneseee copeseoee 100099 e000e . 525 

5. The other questions raised on the trial are dechled i in the cases of 
Dobbins vs. Sibley, and Branch vs. Baker, pronounced on at the 
present term. J bid. 

6. In a suit on a bond where the breach is alleged with sufficient cer- 

tainty to form an issue, the declaration is not demurrable. Cobb 

& Duncan et al. v8. Dortch......000 0008 in hectascinmnssnciboetiictid? «die sami .- 549 































PAYMENTS. See Appropriation cf Payments. 






POSSESSORY WARRANTS. *See Receivers, 1. 






- POWERS. See Trusts, 7, 8. 
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PRACTICE IN THE SUPERIOR COURT. 


1. Although the pleadings may not present the whole issue covered 
by the verdict and judgnf€nt, yet, if it be fully made by the evi- 
dence without objection, it is too late, after verdict, for the losing 
party to make that the ground of a motion fora new trial. How- 
OPE 0B. Barret .0< 00200009 200 200 200 000.009 009 consee 00 050 canescens “90 000 cee covece see 

2. Where a motion was made to set aside a verdict on the ground 
that it was taken in the absence of the defendant and his counsel, 
and under circumstances amounting to surprise, the motion was 
properly overruled, it appearing that the defendant had no sub- 
stantial meritorious defense to the merits of the action. Jones 
is IN cit hen cree de ccna ot te nagh eecnieliihaniaiiteadimnensanatcinseenis ii 


3. When an executor had proven a will in common form, upon the 
oath of one of the witnesses, and one of the heirs-at-law called upon 
him, by motion in writing, duly served, to appear before the ordi- 
nary, and show cause why said probate should not be set aside, on 
the ground that the testatrix, at the making of the pretended will, 
was not of sound mind, and was under undue influence, etc. ; and 
the executor appeared and propounded the will, and the same was 
set up as the last will by the ordinary, and there was an appeal to 
the superior court, and the cause came on for trial: 

Held, that the proceeding was substantially a proceeding to prove 
the will in solemn form as to all who were parties thereto, or had 
notice thereof; that the executor had the opening and conclusion 
of the case, and was bound to produce or account for the absence 
of all the witnesses to the will. Evans vs. Arnold et al. .+-...+- +++. 


4, Where a case was dismissed on demurrer, and at the same term 
of the court, the plaintiff moved a rule nisi to reinstate, setting 
forth the grounds in writing, and the other party waived notice and 
copy also in writing on the back of the rule nisi, and the motion 
was stated on the motion docket, and the rule nisi granted by the 
judge, who made an entry on the docket, ‘‘September term, rule 
nisi,’’ opposite the case, but no order was put upon the minutes, 
or signed by the judge, granting the rule: 

Held, that it was error in the judge (a different judge presiding,) to 
refuse to allow the order granting the rule nisi to be put on the 
minutes nunc pro tunc, on proof by the plaintiff that it was in 
fact granted, and on proof of the grounds taken. Shaw vs. Wat- 
BOM . 00 20s ven revceenteeccecccen ces cee cee S00 ses ee eee ot. eee ceeees 


5. It was error in the judge to dismiss the motion, J bid. 


6. It was not error in this case that the court refused to receive the 
verdict first reported by the jury, finding the ‘‘defendant guilty as 
accessory after the fact.”” McCay vs. The State..........+++ p eddoeus ‘ 

7. Nor was it error to direct the jury to return to their room, and if 
they found a verdict, it must be a verdict of guilty or not guilty. 
J bid. 
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8. To authorize the setting aside of a verdict on account of the de- 
fendant having been providentially prevented from being present 
at the trial, it must be shown that he was injured by such absence. 
His affidavit to the effect ‘‘that he had a good defense to the suit, 
and that he would have testified that the account of the plaintiff 

had no valid existence in fact or law for which he was responsible,”’ 

being merely a conclusion of his own, is insufficient. Peacock vs. 











. 
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. At the September term. 1872, a verdict was rendered in favor of 
the defendant. and a motion made by the plaintiff for a new trial. 
An order was passed giving the plaintiff leave to file his motion 
and brief of evidence at the next term. At the next term, March, 
1878, an order was taken reciting that the defendant had died since 
the last term, and that there being no representation upon his es- 
tate, the motion for a new trial should stand continued. An order 
was also passed giving to the plaintiff further time to have the brief 
of evidence revised and approved by the court, or agreed on by 
counsel. At the March term, 1874, the administrator of the de- 
fendant was made a party, and the motion came on to be heard be- 
fore Judge Rice, the successor of Judge Davis, before whom the 
issue was originally tried. Counsel for defendant would not agree 
to the brief of evidence, and the court had to satisfy itself in the 
best manner it could as to the correctness of the brief of evidence 
filed by the plaintiff, and then approve it. Under these circum- 
stances, a refusal to dismiss the motion for a new trial was not 
error. . BhaGer vb. BlmManss «.occcese'sescoccos .sccsssos sessecoce cosees sonceses 859 

10. On the trial of a case in the superior court, when a paper is of- 
fered in evidence, and is objected to as evidence because it is un- 
stamped, it is competent for the court to permit the.proper stamp 
to be affixed in its presence, and then to allow it to be read in evi- 
Genes. Cee 0b: TomeRy: GU asia cis. cccarcne ssscacded scbide ineceedisnsseceecs 438 

11. The proper time to demand the right to poll the jury, is after 
the publication of the verdict and before the —— of the jury 
and recording of the verdict. Tilton vs. The State... occa sees 498 

12. In criminal cases the privilege of polling the jury is a pwr right 
in the defendant, and it is error to refuse it. J bid. 

13. When a pariy to an action intends to be a witness for himself, 
and the court directs that his witnesses be separately examined, it 
is the proper rule, unless there be special reasons to the contrary, 
that such party should first be examined in the absence of his 
other witnesses, in order that he may thereby be present, as is his 
right, during the whole trial of his case. Tift vs. Jones......... +++ 538 . 

14. When a jury brought in a verdict ‘‘for the plaintiff,’’ it was not 
error in the judge to ask them how much they intended to find, and 
on the foreman stating the amount (which was the amount claim- 
ed,) to direct the verdict to be so amended and then read and re- 

ceived as the verdict. Doster vs. Brown; Doster vs. Wuruer...... 548 
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15. A judgment must be regularly entered upon a confession of judg- 
ment. The confession itself is not the judgment of the court. 
Williams, ex'r, et al. v8. Atwood et Al ...o-.scese cessor seeeee cescee coeees eee 


16. A, holding a mortgage upon a certain city lot as the property of 
B, commenced proceedings to foreclose it, which B was resisting 
on the ground that the debt was not so much as A claimed. Pend- 
ing this, the lot was levied on under another fi. fa. against B; 
which fi. fa. A purchased, and was proceeding to sell the lot un- 
der the same. Before the sale it was agreed between A and Bthat B 
should make the land bring a certain price at the sale, but that he 
need not pay the money to the sheriff, but might hold it until the 
controversy as to the amount due on the mortgage debt was ascer- 
tained ; and A, accordingly bid for the land the sum fixed, and it 
was, after other bids, bought by him at the sale: 

Held, that A cannot proceed to foreclose his mortgage, or to try the 
issue in that case as to theamount due. But that under the agree- 
ment the issue is transferred to the tribunal distributing the pro- 
ceeds of the sale, with such parties to it as are interested in the 
fund, A occupying in that issue precisely the status as to the ex- 
istence and amount of his debt that he occupied at the time of the 
CORD: DCG Eae 00. Tigi oe a 00s 00s see 100 nsec sve ncetecsense sonees 000 ce sseccees 


17. Where there are two contesting creditors over a fund in court, and 
it is ordered that the sheriff do pay a ceftain amount of the same 
on a judgment in favor of one, provided he retain a sufficiency to 
answer the claim of the other, the latter cannot complain that he 
is injured by such order. If the sheriff has to act on it, it is at his 
peril, and cannot affect the final rights of the excepting creditor. 
Barty B Ca. G0. Tiler B CO ses 5c. 10cccced- 908.000 900 050800 000 046 200.000 100 eed 


. PRACTICE IN THE SUPREME COURT. 


. Where an order adjourning the hearing of a motion for a new trial 
to vacation is taken, and the motion is heard and decided in ac- 
cordance therewith, such order is a necessary part of the record. 
That it is set forth in the bill of exceptions is not a sufficient re- 
ply to a motion tc dismiss the writ of error because the certificate 
of the judge is dated more than thirty days after the adjournment 
of the court at which the trial was had.. McLendon vs. Wilson, 
Callaway & C0 ...200000 .ccrcceee seoseoces cove seece coveseee o cechences sensisboosbape , 


. A suggestion of a diminution of the record will be allowed after 
a motion to dismiss the writ of error upon a ground which turns 
upon the defect thus sought to be cured. J bid. 


8. Can a decision removing an attachment issued under the act of 
1873 be excepted to? Quere. Hart et al. vs. Hart et al........... 376 


4. Under section 4286, Code, this court cannot award damages in 
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favor of a defendant in error who was also defendant in the court 
below in an action of trover. and who obtained a verdict only for 
costs. Bailie, ex’r, vs. Kinchley et al. 


5. Several defendants were indicted for riot and severed on the trial. 
A joint motion for a new trial was made without objection by the 
solicitor general: 

Held, that although the defendants may join in a bill of exceptions 
to the refusal of the court to grant the new trial, they cannot as- 
sign additional errors in said joint bill which were not contained 
in the motion, and which were alleged to have been committed on 
the respective trials. Durden et al. vs. The State. ...ccs. ogeeeeseeees 


PRESCRIPTION. 


. When one bought land from a person representing himself to have 
written authority from the owner to sell, and a deed was made 
by the assumed agent in his own name and without any mention of 
the principal, aud the purchaser went into possession and con- 
tinued in possession seven years : 

Held, that it was not error in the judge to refuse to charge that the 
transaction was upon its face so conclusive evidence of fraud as 
that the deed was not a good color of title on which to base a pre- 
scription. Payne vs. Blackshear........ micepliigit pciallbad ankenoene wisannspair 


2. It is not error in the judge, on the trial of an action of ejectment, 
where the defendant relies on title by prescription, to neglect to 
charge the jury, that in making up the seven years possession they 
could not count the time the locality was occupied by the federal 
army and the courts were closed, no evidence having been adduced 
upon that subject and no request made for such a charge. J bid. 


PRESUMPTIONS. 


1, When, inan action against the Southern Express Company as a 
common carrier, it appeared that goods had been delivered to the 
Adams Express Company in New York, and by it delivered to the 
Southern Express Company at Savannah, to be transported to Col- 
umbus, and that the goods were lost on their way from Savannah . 
to Columbus whilst in the custody of the Southern Express Com- 
pany, and there was no proof as to the terms on which the Adams 
Express Company or the Southern Express Company received 
them : 

Held, that in the absence of any proof to the contrary, the Southern 
Express Company should be presumed to have received them for 
transportation tothe owner under such obligations as to diligence, 
etc., as the law imposes on common carriers, who do not, by con- 
tract, limit their liability. So. Ex. Co. vs. Urquhart & Chapman. 


2. Where the testator died in 1838, and shortly thereafter his execu- 
tor divided the personalty between his legatees, one of whom has 
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been in possession of his distributive share of the land for twenty- 
three years, the presumption is that the entire estate was distrib- 
uted, and that each legatee received his or her share with the 
assent of the legal representative. Hooper vs. Howell, guard’n, 
8 A, oncsoreee corcveses eevee sesece stboes cocnccoce cccves ets, ecscots sececeees cose soees ds 


PRINCIPAL AND AGENT. 


1. To constitute an election by the seller between a principal and 
agent, so that the giving credit to the agent will prevent the seller 
from afterwards demanding payment of the principal, it should ap- 
pear that the credit was given ere to the — Fontaine 
vs. Eagle ‘and Phenix Man. Co... essesien 81 

2. The defendant, a planter, wrote » T., “aa was one “of & a on of 
commission merchants in Augusta, to send him two hundred bush- 
¢ls of corn, and he would arrange or settle for it. T. was a debtor 
of defendant's and it was defendant’s interest to set off his debt 
against the price of the’corn. Neither T. nor his firm having any 
corn, T. went to the plaintiff, telling him he was authorized to buy 
the corn for defendant, and purchased from plaintiff one hundred 
bushels on the credit of defendant. The corn was sent to defend- 
ant by a carrier, accompanied by a bill for it, in the name of T.'s 
firm against defendant, and with a letter from T. stating that he 
would find some corn on the boat, that he would have sent the 
whole, but corn was falling, and ‘‘we’’ are short of funds. He 
further said he would have to pay for the corn by the 25th, and 
urged the defendant to send the money as well as to send his cot- 
ton to the firm for sale. Soon after the bill beeame due, but be- 
fore any settlement was made with T. or his firm, and after the 
corn was consumed, the plaintiff demanded payment from defend- 
ant, and informed him that the corn was bought on his credit. 
Neither T. nor his firm set up any claim to be paid and had no 
charge against defendant, and, as witnesses at the trial, declared they 
had no demand for it. The jury found for the plaintiff: 

Held, that the verdict was right. If T. was the agent of the defend- 
ant the case is clear. If not, the corn was obtained from plaintiff 
by the fraud of T., and T., whether he sold it in his own name or 
in the name of his firm, could pass no better title than he had, ex- 
cept on a bona fide purchase for value. This the defendant was 
not, in the sense of the law, as he received the corn, with a bill 
against himself for it in favor of T.’s firm, which he has not paid, 
and against which he has no demand, his set-off against T. not 
being a debt against the firm. Verdell vs. Ketchum... .......ss00+ 

. When one bonght land from a person representing himself to 
have written authority from the owner to sell. and a deed was 
made by the assumed agent in his own name and without any men- 
tion of the principal, and the purchaser went into possession and 
continued in possession seven years: 
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Held, that it Was not error in the judge to refuse to charge that the 
transaction was, upon its face, so conclusive evidence of fraud 
that the deed was not good color of title on which to base a pre- 
scription. Payne vs. Blackshear........ 4 ctsbopese <oaces ods vopectoe ossphiates 


4. Where an appeal was entered without date by an agent, anda 
motion was made to dismiss the same because not entered within 
time, and because the agent had no written authority to act in the 
premises, upon the hearing of such mction, the ex parte affidavit 
of such agent, to the effect that he ‘‘ had instructions in writing, 
and authority to enter such appeal, and that the writing was lost 
so he could not file it in the clerk’s office,’’ was inadmissible. 
Bank of Emp. State, for use, v3. Booton et al. .....000 1.00008 pcsencens 


PRINCIPAL AND SECURITY. 


1. Where the sheriff levied upon property of the principal pointed 
out by the security, and a claim was interposed thereto which was 
subsequently dismissed for some technical defect, and the amount 
due paid to the plaintiff in fi. fa. by the security : 

Held, that the sheriff was not liable to be attached for contempt for 
failing to proceed with said execution, in the absence of further 
instructions from such security. Pugsley, sheriff, vs. Drew......... 


2. If one accept a draft, having no funds of the drawer, and the 
payee indorse the draft before acceptance, with the distinct under- 
standing with the acceptor that the acceptance is on the faith of 
the indorsement, and the acceptor have the bill to pay, he may re- 
cover of the drawer and indorser as principal and security, for 
money paid out and expended, and under our law they are joint 
promissors, and may be sued in the county of the drawer, though 
the indorser lives in a different county. oss et al. vs. Saulsbury, 
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. Where A drew a draft in favor of B on C, factor and commission 
merchant, undertaking, in the draft, to deliver to the factor his 
cotton crop in time to be sold, so that the proceeds might be applied 
to the draft at its maturity, and the payee, to induce the factor to 
accept, indorsed the draft, with intent to hold the factor harmless, 
and A delivered his crop accordingly, but the factor permitted him 
to sell thirteen of the bales for other purposes, and applied the 
balance to the payment of debts due by A to him of a previous 
date to the indorsed draft, which debts were evidenced by accept- 
ances by the factor of other and previous drafts of the same char- 
acter by A on the factor, and which the factor had accepted and 
paid, and which exceeded in amount the value of all the cotton 
of A: 

Held, that the draft drawn in favor of B, and indorsed by him, was 

an appropriation of the proceeds of the cotton afterwards deliv- 

ered to the payment of the same, and the indorser, B, would only 
be liable as surety to C, if he or his agent had notice that the pre- 

VoL, Lit, 48, 
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vious drafts of A, accepted by C, had in them the like appropria- 
tion, and it was error in the court to charge the jury that it made 
no difference whether B or his agent had such notice or not. J bid. 


4. Suit was brought in the county court of Franklin county, to the July 
term, 1867, against a principal and two sureties, on a promissory 
note. At the January term, 1868, no defense being filed, a ver- 
dict was taken, but no judgment entered. At the April term, 
1874, of Franklin superior court, the defendants were ealled upon 
by a rule nisi to show cause why judgment should not be signed 
upon said verdict nunc pro tunc. The defendants, in response 
thereto, set up several grounds, and amongst others, the sureties 
objected that from plaintiff ’s laches and refusal to sign a judgment, 
their risk and liability had been thereby increased, their principal 
having become insolvent, and any right of lien against his proper- 


ty lost. On demurrer, the court overruled the defendants’ objec- 


tions : 

Held, that whilst the court was right in sustaining the demurrer as to 
the principal debtor, there was error in its judgment so fur as it 
concerns the sureties. Hayes et al. vs. Little, adm’r 


PROCESS 
1. When there is no process attached to the declaration, nor a waiver 


thereof, the judgment will be set aside. Ross & Son vs. Jones.... 

2. In such a ease, if there has been an acknowledgement of service 
without a waiver of process, it is necessary to show that the pro- 
cess was intended to be waived, and that by accident or mistake 
the entry of such waiver was omitted, to entitle the plaintiff to sup- 
ply such omission by an amendment nunc pro tunc. Ibid. 


PROMISSORY NOTES. 


1. In a suit on a promissory note given, as expressed on its face, 
‘* for money due on policy,’’ the defendant pleaded that he was 
induced to sign said note by a false and fraudulent statement made 
by the plaintiff’s agent with intent to deceive him, that if he be- 
came dissatisfied. with the contract before the note became due he 
might withdraw and the note should be returned ; that he had be- 
come so dissatisfied, and so notified the agent, who had refused to 
return the note : 

Held, that it was not error to dismiss the plea as an effort to engraft 
by parol, a condition upon a written contract, and that the allega- 
tion that the parol promise was made with intent to defraud, does 
not help the case, there being no charge that the condition was, 
by. mistake or fraud, left out of the written contract. Henderson 
vs. Thompson, for use, etc.; Holloway vs. Hallick; Lawrence vs. 


22 
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2. That a note was given for slaves who were made free by the results 
of the late war, is no defense to a suit thereon. Dowdy vs. Mc- 
Lellan, v..sccvve sesssevee sovcce serves seeseesccess seccessccees stondin solinbidinipitiutie 

8. Whatever may have been the rule previous to the act of congress 
requiring all drop letters to bear a postage stamp, since the pas- 
sage of said act, notice to an indorser of a notarial protest, depos- 
ited in the post office of the city where the indorser resides, is suf- 
ficient notice under section 2781 of the Code. McNatt vs. Jones.. 

4, The defendant gave the plaintiff a note for an amount claimed by 
the latter to be due for board. This note was paid off. The plain- 
tiff subsequently sued the defendant on an account, to which the 
general issue alone was pleaded. The defendant claimed upon the 
trial that the note was given for too much, and that he so stated to 
the plaintiff at the time of its execution, but nevertheless signed 
it ‘* to keep down a fuss.’ He claimed a credit for the excess : 

Held that no matters in evidence anterior to the date of the note 
could be considered by the jury. Ellis vs. Drake. ....+++s0+++ seesereee 


See Negotiable Instruments. 


PROTEST. 


See Negotiable Instruments, 1. 
‘* Promissory Notes, 3. 


RAILROADS. 


1, The Macon and Brunswick Railroad Company, under its char- 
. ter and its amendments, authorizing it to construct a railroad from 
. the city of Brunswick to the city of Macon, and clothing it with 
the rights, privileges and immunities of the Central Railroad, is 
authorized to construct its road into the city of Macon, and is not 
limited to the city line, and a private citizen cannot enjoin it from 
appropriating ground for the location of its track, because of its 
want of authority to come within the sis lines. sian sat 
08. Freeman, trurst.oe...cverrceese see ovesceeses siesiahenaanbinbilites 
2. The act of 1869 ‘callie the 3d.section ua ‘ois: act “of 1856, pro- 
viding that railroad companies should be liable to their officers, 


agents and employees, for injuries sustained by the negligence of 


other officers, agents and employees, did not repeal sections 2054 


and 2980 of the old Code, (1863.) Nor are said two sections in 


violation of that clause of the constitution which prohibits the al- 
teration of a general law affecting private rights by special Jegisla- 
tion without the consent of those whose rights are affected. Ga. 
R.. BR. and Bz. Co. v8. Dah, cecscsscecocerscerererteerseeteceres cscscseeese t0ee seesenceteeets 
8. It is not in violation of that clause of the constitution which requires 
civil suits to be tried in the county of the residence of the defend- 
ant, for the general assembly to prescribe by law that suits against 
railroad companies may be brought and tried in the county where 
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the injury has been done, or where a contract has been made or is 
to be performed. Ibid. 

4. An action by a widow against a railroad company for the homi- 
cide of her husband by the running of its trains may, under section 
8406 of the Code, be tried in the county where the killing was 
done, although such county is not that in which, by the charter, 
the principal place of business of the company is located. Ibid. 

5. It is not error in the judge, on the trial of an action by a widow 
against a railroad company for the homicide of her husband, who 
was an engineer on its train, to permit the *‘Northampton Tables 
of Mortality’ to be put in evidence before the jury. J bid. 

6. In a suit against a railroad company by a widow for the homicide © 
of her husband, when the declaration alleged a particular act of 
negligence on the part of the company as the cause of the homi- 
cide, it was error in the court to refuse to charge that proof of 
other acts of negligence will not authorize a recovery unless the 
jury be satisfied from the evidence that the negligence charged has 
been proven. Ibid. 

7. When it was charged in the declaration that the plaintiffs hus- 

. band bad been killed by reason of a defective switch on the rail- 
road, and one of the defenses was that the deceased, who was the 
engineeer running the train, was in fault, in that he was violating 
the rules of the company by running at a higher speed than he was 
directed, when passing a switch, it was error in the court to charge 
the jury, that if this increased speed was caused by the fault of 

ther employees of the cempany, they should find for the plaintiff. 
J bid. ; 


. An action by a wife against a railroad company for the homicide 
of her husband by the negligence of its servants in the running of 
its train, is an action depending for its existence on the law of the 
state where the homicide occurred, and when such homicide oc- 
curred in the state of Tennessee, the right of action is in such 
person or persons, as is provided by the law of Tennessee. W. & 
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9. When the right of action for the homicide of a husband and 
father is given by law to the personal representative, for the use of 
the wife and children, the wife cannot sue alone and in her own 
name. I bid. 


10. An action for the horhicide of a husband by the running of rail 
cars, charged to be by reason of negligence, either in the railroad 
company or its servants, is an action sounding in fort, and not an 
action ex contractu, but in determining whether the railroad com- 
pany is liable, the relation of the deceased to the railroad, whether 
as an employee, or passenger, or stranger, are essential elements 
in deciding whether the killing was wrongful. J bid. 
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11. The right of the wife, orthe representative to sue, depends upon 
the wrongfulness of the killing, and if the killing occurred under 
such circumstances as by the laws of the place of the killing, or bya 
legal contract between the parties, the railroad company: was not 
guilty of any breach of duty to the deceased, the right of action 
does not accrue. J bid. — 

12. Although the language of our Code, section 2971, would seem to 
give a wife the right to sue for the homicide of her husband, in 
broad terms and without qualification, yet, in deciding whether a 
right to recover damages in any case exists, it must appear that the 
killing was a wrong; that is, that the defendant in such killing was 
guilty of a breach of duty, express or implied, which was due to 
the deceased, and if there was no such breach there can be no re- 
covery. Ibid. 

13. If a railroad employee contract with his employer that he will 
assume all the risks of his employment, and will not hold the 
company liable for the negligence of its servants, and he be killed 
under such circumstances as under his contract and under the law, 
he could not, had he lived, have recovered damages for an injury 
received, then his wife cannot recover damages for his death, The 
basis of the right of action in both cases is a breach of duty im- 
plied by law or assumed by contract, and if there be no such breach 
by the defendant the wife cannot recover. J bid. 

14. In an action by the wife against a railroad company for the homi- 
cide of her husband, all.the facts and circumstances connected 
with the killing, or any relation existing by contract or by law be- 
tween the person killed and the company, which would bar a re- 
covery by him for damages, in case he had not died, apply to and 
govern the right of the wife. Hendricksvs. W. & A. R. R. Co... 

15. Under the charter of the Brunswick and Florida Railroad, the di- 
rectors were authorized to make all contracts binding on the com- 
pany. Byan act amending the charter, passed in 1838, it was enact- 
ed that ‘It shall be lawful for the board of directors to direct the 
president and secretary to issue bonds of said company, which shall 
be binding on the property of said company, and on such other 
property belonging to the stockholders as they may pledge to said 
company, by mortgage, to meet their own engagements or the en- 
gagements of the company: 

Held, that bonds issued by the company under such amended charter, 
without the execution of any mortgage to secure them, do not, 
ipso facto, become a lien upon the property of the corporation, so 
as to be superior, or even equal, in dignity to other bonds issued, 
under same authority, which are secured by a deed of trust to cer- 
tain trustees, in the nature of a mortgage. Brunswick & Albany 
Railroad Company et al. vs. Hughes......+ é-sesavee entnnte 00ee noses senses 557 

16. Where a railroad company, with authority to issue bonds which 
should be binding upon its property, issued the same, and to secure 
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them execute a deed of trust to certain trustees, with authority to 
the trustees, on a breach of the condition, to take possession and 
sell at public auction, as provided by law, the trustees may, when 
the conditions are broken as provided in the deed, take possession 
and sell without foreclosure before the courts, and if they proceed 
to sell by advertisement and sale, as is provided by law, in the case 
of mortgage executions, the sale will divest the title of the com- 


pany. Jbid. 
17. Under the facts of this case, as they appear of record, the de- 
fendant in error was not entitled to any part of the proceeds of 
the sale of the railroad in the hands of the appointees of the court. 
I bid. 

RECEIVERS. 


. The rescision of an order appointing a receiver, ‘‘without prejudice 
to any one, party or claimant,’’ is no defense to a possessory war- 
rant for an engine, before that time sued out against such officer. 
If, on such rescision, he surrendered the possession of the engine 
to the company from which he had taken it under the order of his 
appointment, he did so at his own risk. ‘Peacock vs. Pittsburg 
Locomotive and Car Works... ... 000 ss ssecceseeseseee soveseees ssseee one seees 

. Money was raised by sheriff's sale under attachments, and in June, 
1872, was, by order of court, deposited with John King, banker, 
upon condition that said King hold the same subject to the order 
of the court, and that he pay interest upon the same at the rate of 
seven per cent. so long as said money is in his hands. In May, 
1873, King becoming insolvent, made an assigament for the benefit 
of his creditors, of all his property, including an amount of mon- 
ey greater than the sum so deposited with him ; all of which was 
taken in possession by the assignees. In May, 1874, a receiver was 
appointed for the fund so raised by the sheriff and deposited with 
King. At the same term of his appointment the receiver brought 
a rule requiring the assignees of King to pay the amount so depos- 
ited with the said King into court, for the purpose of distribution 
among the claimants of said fund : 

Held, that the court committed no error in refusing the rule. Cole- 

man, rec’r, vs. Salisbury et al., A88ignees. 100s servers ve creseres snows 


REGISTRY. 


When a mortgagee is present at an auction sale of the property by 
the mortgagor, and it is announced at the sale by the auctioneer, 
that the title is perfect and clear, or unincumbered, and he fails to 
make any correction of said announcement, and a purchaser buys 
under the impression that he is getting an unincumbered title, and 
takes a deed, and pays his money under such impression, the 
mortgagee is estopped from setting up his mortgage, even though 
the mortgage was duly recorded at the time of the sale. Mark- 
ham vs. O Connor ....008. ccosehes o caceeee se. cose @ seesesesceccenteeeee osceees ° 
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RELIEF ACT OF 1868. 


1. Assuming that the relief act of d8¢8 is a valid, constitutional law, 
yet, in order to entitle a defendant, under the provisions thereof, 
to scale a judgment against him, his motion must state the special 
and particular damege to which he has been subjected by the act 
of the plaintiff. The general statement that he has been damaged 
far beyond the amount of the debt now due is insufficient. Peck 
08. Bowden ....cccre sevesrerscorccesee s0ee 0000 co sereescncecccee s00s¥0eee oe veveees +. 344 


. Where a debt had been scaled under the ordinance of 1865, and 
a motion was made to open the judgment under the relief act of 
1868, upon the trial of which issue the debt was again reduced, 
the judgment of the court below granting a new trial will not be 
interfered with. Shaffer vs. Simmons ....... p eabette'sssie cuinveniinntonts MED 



















ROADS AND BRIDGES. 


. The proprietor of a toll bridge is bound by law to keep the same 
in a safe condition, and to make all needful repairs, and he has a 
right to take up any portion of the bridge which it may be neces- 
sary to displace for the purpose of making such repairs. Tift vs. 
TONEF 00020008 serseseee eevesveeseccccees @ scenes 20+ coveseces Seecseesoccececes Wenepentes 538 
2. While such repairs are being made, and a large portion of the 
flooring of the bridge is taken off, and the timbers sustaining the 
floor are removed from their usual place, so as to be plainly seen 
by all persons, and the collection of toll is discontinued, the rela- 
tion of the owner to the public as proprietor of a toll-bridge is sus- 
pended, and he is not liable to a passenger who attempts to cross 
the bridge on foot, on planks temporarily laid down several feet 
apart for the use of tke worhmen, and who is injured by falling 
between the planks thus placed, or through an opening caused by 
the removal of the timbers. J bid. 
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SALES. . 


. To constitute an election by the seller between a principal and 
agent, so that the giving credit to the agent will prevent the seller 
from afterward demanding payment of the principal, it should ap- 
pear that the credit was given exclusively to the agent. Fontaine 
vs. Eagle aud Phen. Man. Co.....ceveee serereeecscccasee seeeees 00 cncécenes 60 31 


2. No person but those interested in an estate as heirs or creditors, 
have aright to complain of any informality in a sale of the land 
of the estate so as to set aside the sale. Ardis, trustee, vs. Smith 
Cb AL ...2crcccepe covece soccveee © conee castes 06bees sented veubnndes eocesbeoceessciee coo 102 

3. The defendant, a planter, wrote to T., who was one of a firm of 

commission merchants in Augusta, to send him two hundred bush- 

els of corn, and he would arrange or settle for it. T. was a debtor 
of.defendant’s and it was defendant’s interest to set off his debt 






— 
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against the price of the corn. Neither T. nor his firm having any 
corn, T. went to the plaintiff, telling him he was authorized to buy 
the corn for defendant, and purchaSed from plaintiff one hun- 
dred bushels on the credit of defendant. The corn was sent to 
defendant by a carrier, accompanied by a bill for it, in the name 
of T.’s firm against defendant, and with a letter from '’., stating 
that he would find some corn on the boat, that he would have sent 
the whole, but corn was falling, and *‘ we’’ are short of funds. 
He further said he would have to pay for the corn by the 25th, and 
urged the defendant to send the money, as well as to send his cot- 
ton to the firm for sale. Soon after the bill became due, but be- 
fore any settlement was made with T. or his firm, and after corn 
was consumed, the plaintiff demanded payment from defendant, 
and informed him that the corn was bought on his credit. Neither 
T. nor his firm set up any claim to be paid and had no charge 
against defendant, and, as witnesses at the trial, declared they had 
no demand for it. The jury found for the plaintiff : 

Held, that the verdict was right. If T. was the agent of the defend- 
ant the case is clear. If not, the corn was obtained from plaintiff 
by the fraud of T., and T., whether he sold it in his own name or 
in the name of his firm, could pass no better title than he had, ex- 
cept to a bona fide purchaser for value. This the defendant was © 
not, in the sense of the law, as he received the corn, with a bill 
against himself for it in favor of T.’s firm, which he has not paid, 
and against which he has no demand, his set-off against T. not be- 
ing a debt against the firm. Verdell vs. Ketchum 


4. It was not error in the judge, in such a case, to refuse to charge 
that if defendaat bought the corn bona fide from either T. or his 
firm, he was not-liable. J bid. 


. Where a merchant, whose business was to buy and sell to meet 
the wants of customers, sold guano to a farmer as a fertilizer, he — 
impliedly warranted that the article was merchantable and rea- 
sonably suited to the use designed. Gammell vs Gunby & Co..... 


. Where one ground of attack upon such sale was it secrecy, it was 
competent to prove by a witness who enterefl the vendor’s store 
on the day of the sale, the vendor and vendee both being present, 
that from the appearance of the goods and the parties, he thought 
some kind of sale was about to be consummated, and asked a 
clerk in reference to it, who smlied and replied that they were 
selling out, or had sold out, giving no very definite answer. Fish- 
el vs. Lockard & Ireland 

7. An unusual degree of’secrecy ina sale by an insolvent is a badge 

* of fraud. Whether such secrecy existed is a question of fact for 
the jury. Ibid? 

8. If a person buy from an insolvent, knowing that the sale was 
made for the purpose of defrauding his creditors, the transaction 
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would be void. Aliter, in the absence of such knowledge. Ibid. 
See Judicial Sale. 






SAW-MILL LIEN. See Lien, 1. 






SCALING ORDINANCE. 


1. The relation between a bank and its depositors, so far as it con- 
cerns the liability of the former to the latter for deposits made in 
November, 1861, and February, 1862, is controlled by the ordi- 
nance of 1865. Ga. R. R. & B. Co. vs. Dabney, adim’r........00006 515 

2. If the court distinctly so charges the jury, it is not a ground fora 
new trial, that the court further stated ‘‘that were it not for the 
ordinance, then the common law principles applicable to deposits 
would control, and the bank would have to pay the full amount 
deposited.”” For this addition to the charge, whether correct or 
not, could-not, under the whole charge, have injured the defend- 
ant. J bid. 

8. A notice given in 1862, by a bank to its depositors, to withdraw 

their deposits, though repeated in February, 1864, with the further 

notice, that on failing to withdraw, the deposits would be sealed 

up in packages and held at their risk, without proof of any further 

action on the part either of the bank or its customers, in relation 

to such deposits, does not in law discharge the bank from all lia- 

bility, under the ordinance of 1865, on account of the total failure 

of Confederate money. Such facts are proper for the considera- 

tion of the jury in adjusting the equities between the parties. J bid. 





























SCHOOLS. 


. It is within the purposes and scope of a municipal corporation to 
apply the corporate funds, or to create a corporate debt, for the 
purchase of an interest in a building to be used as a public school 
or college, for the accommodation of the people of the town; nor. 
does the fact that superintendence of the school is left in the hands 
of trustees not elected by the corporation, render the appropriation 
of the corporate funds illegal, it appearing that the enterprise is 
not for any private gain, and it appearing that the trustees contract 
to keep up, in the building, a public school. Danielly et al. vs. 
Cabaniss et all... ....00 e00escecee sevees seeses noe see cee cessererecceses svccccce soe DIL 

2. The election in a corporate town, expressing the assent of the 
people to a subscription by the authorities to a public enterprise, 
may take place before as well as after the legislative act authoriz- 
ing the subscription. J bid. . 

3. The ordinaries have no legal authority to levy an extra-tax for 
educational purposes without the recommendation of the grand 
juries of their respective counties. Whether with sach recom- 

mendation? Quere. Solomon, ord’y, et al. vs. Tarver & Bro... 405 
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SCIRE FACIAS. 


1. A scire facias to revive a judgment may issue in vacation on the 
parol application of the plaintiff to the clerk of the court where 
the record is, and no order of court is necessary to authorize the 
clerk to issue the writ. Hill & Co. vs. Nedth... 0. ssaccoseeceeseeceesenees 


2. It is not a good ground to dismiss a scire facias to revive a judg- 
ment that the plaintiff has caused an execution upon the judgment 
to be levied, and that the levy is still undisposed of. Ibid. 

3. Where, to a scire facias against an administrator to revive a dor- 
mant judment against his intestate, the administrator offered to 
plead plene administravit, but the presiding judge announced that 
this was unnecessary, as the effect of the proceeding would be sim- 
ply to revive the dormant judgment, and have no effect upon the 
administrator, and a judgment was taken accordingly : 

Held, that equity will, on such proof being made, restrain the plain- 

tiff from using such judgment of revival as evidence of assets in 

the hands of the administrator, so as to charge him with a devas- 
tavit for failing to pay it, in a suit on the administration bond, and 
this on the ground that the defendant acted under a mistake, be- 
ing misled a the ih tides sith Glendenning, adm’r, vs. Ans- 
ley & Co... sar nanteiailah tak ins ota tdchae tinaaign atin iaaliatthaek an inane ene ete 


ee oe eee OF. 
See Criminal Law, 1, 8. 


SERVICE. 


1. When a sheriff, having a writ against A, left by mistake the copy 
at the house of A’s brother, but on the same evening, meeting A, 
he informed him of the fact; saying that if A would accept such 
service, well, but if not, he would go and get the copy and serve it 
regularly, and A replied, that was sufficient, that he would get the 
copy himself, and that it was not worth while for the sheriff to go 
after it, whereupon the sheriff retarned the writ, with an entry, 
‘* served the within by personal service.’ 

’ Held, that A was estopped from denying the service. Johnson et al., 

exr’s, for use, vs.’ Johnson. ......+ psiisbannetaesbaie © caesceccce secctes pibinctiipen 


2. Under the facts, if true, he had notice, or was put upon notice, 
that the entry would be made, and it is too late for him to contro- 
vert the sheriff's return after six months from ‘its making. J bid. 


3. Where a claimant showed by an exemplification of the record of the 
suitin which the judgment was obtained upon which the execution 
was based, that the defendant therein had not been served, it was 
not error in the court to. refuse a continuance, upon the application 
of the plaintiff in execution, to allow him to show to the contrary. 
The only tribunal in which such evidence could benefit him would 

be the eourt rendering the judgment, where the record could alone 

be perfected. Aycock vs. Turner ......000ssseeeee 0 cesccecen.cocesees Cedveootes 
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4. There was no abuse of the discretion of the Judge in granting the 
new trial in this case. It should require a strong case, especially 
after twelve years have elapsed, to overcome the evidence of ser- 

vice derived from the official return of such service made at the 

time by a sworn Officer. Dozier v8. Laimb..+.esssercees sooeee dos vase dooes 









SET-OFF. 
. The defendant, a planter, wrote to T., who was one of a firm of 
commission merchants in Augusta, to send him two hundred bush- 
els of corn, and he would arrange or settle for it. T. was a debtor 
of defendant’s and it was defendant’s interest to set-off his debt 
against the price of the corn. Neither T. nor his firm having any 
corn, T. went to the plaintiff, telling him he was authorized to buy 
the corn for defendant, and purchased from plaintiff one hundred 
bushels on the credit of defendant. The corn was sent to defend- 
ant by a carrier, accompanied by a bill for it, in the name of T.’s 
firm against defendant, and with a letter from T. stating that he 
would find some corn on the boat, that he would have sent the 
whole, but corn was falling, and ‘‘we’’ are short of funds. He 
further said he would have to pay for the corn by the 25th, and 
urged the defendant to send the money as well as to send his cot- 
ton to the firm for sale. Soon after the bill became due, but be- 
fore any settlement was made with T. or his firm, and after the 
corn was consumed, the'plaintiff demanded payment from defend- 
ant, and informed him that the corn was bought on his credit. 
Neither T. nor his firm set up any claim to be paid, and had no 
charge against defendant, and, as witnesses at the trial, declared 
they had no demand for it. The jury found for the plaintiff: 
Held, that the verdict was right. If T. was the agent of the defend- 
ant the case is clear. If not, the corn was obtained from plaintiff 
by the fraud of T., and T., whether he sold it in his own name or 
in the name of his firm, could pass no better title than he had, ex- 
cept to a bona fide purchaser for value. This the defendant was 
not, in the sense of the law, as he received the corn, with a bill 
against himself for it in favor of T.’s firm, which he has not paid, 
and against which he has no demand, his set-off against T. not 
being a debt against the firm. Verdell vs. Ketchum, ..+++++s0000 +0000 134 
2.. When a defendant had pleaded the general issue, as well as a set- 
off, a general verdict of the jury ‘‘ for the defendant’’ is not im- 
proper. Doster vs. Brown; Doster vs. Warner ...ececee soveee sere oeese 


bet 






























SETTLEMENT. See Accord and Satisfaction. 


SHERIFF. 

1. Where the sheriff levied upon property of the principal pointed 
out by the security, and a claim was interposed thereto which was 
subsequently dismissed for some technical defect, and the amount 
due paid to the plaintiff in fi. fa. by the security: 
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Held, that the sheriff was not liable to be attached for contempt for 
failing to proceed with said execution, in the absence of further in- 
structions from such security. » Pugsley, sheriff, vs. Drew........ ese 


2. When, after a verdict in a claim case finding certain real estate 
subject to a mortgage, the property was sold to satisfy the mort- 
gage fi. fa., it is the duty cf the sheriff to put the purchaser in 
possession. And to do so he may turn out the claimant and his 
lessees or tenants, and this even though said claimant was a pur- 
chaser from the mortgagor before judgment of foreclosure. J?ival 
CB Ge AGR GP. cccsece cesieis si0600 cocere secs0e0s000s escoscnce sccccceee cosces ccceee 660 


SMALL POX. See County Matters, 7. 
STAMPS. See Evidence, 4, 3, 8. 
STATUTE OF LIMITATIONS. See Limitations—Statute of. 


STOCKHOLDERS. See Corporations, 1-5. 
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TAX. 


1. Under sections 496 and 497 of the Code, it is competent for the 
ordinary of a county, even without the recommendation of the 
grand jury, to levy a county tax to erect, or keep in repair the 
county buildings, and to furnish safes, furniture, etc. And this 
power includes the power to levy a tax to pay any debt that may 
have been contracted for such purposes of erection, repair, etc. 
This power is in the discretion of the ordinary, subject to the sup- 
ervi-ion of the judge of the superior court by mandamus or in- 
junction, as prescribed by section 503 of the Code. Waller vs. 
Perkins et ad ...s.e ..ccee tekbedcted sccece sécee « becssece © ceccccee sce eeceee coscceces “6 


. Besides this tax for the erection and repair of county buildings, 
the ordinary may, under section 509 of the Code, if the grand jury 
fail or refuse to act, levy atax (not to exceed fifty per cent. on the 
state tax,) sufficient to pay the necessary county expenses, and 
any debts that may be in judgment against the county, or which 
the county may have been ordered to pay under a mandamus, and 
within this limit of fifty per cent. on the state tax, a creditor who 
has a judgment, or in whose favor there is a mandamus, may com- 
pel the laying of the tax. J bid. 

. The tax of twelve and one-half per cent. allowed by the act of 
1818, for the support of the indigent poor is independent of the 
county tax proper, and is not included within the fifty per cent. limit 
of section 509 of the Code, or the one hundred per cent. limit of 
section 515 0f the Code. And this is also true of the tax for poor 
school purposes as provided by sections 1201 and 1202 of the Code, 
which said sections are still of force, so far as to authorize a tax to 
pay debts for poor school purposes contracted before the passage 

of the general education law. Ibid. 
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4. When debts against a county (other than debts for public build- 


INDEX. 


ings and their repairs,) accumulate so that the fifty per cent. al- 
lowed by sections 509 and 511 will not be sufficient to pay them, 
the grand jury may recommend a tax for county purposes as high 
as one hundred per cent. upon the state tax, and if this amount, 
or the amount allowed by local law, will not pay the necessary cur- 
rent expenses and the accumulated debt, the creditors have a right 
to require that af least twenty-five per cent. of the debt shall be 
paid therefrom. J bid. 


5. 1t is within the power ot the Jegislature to provide for the organi- 


zation of county commissioners for the county, and in so doing it 
may provide that they may be chosen by the grand jury of the 
county. Ibid. 


6, If commissioners are provided for by law, and they enter upon the 


Cl 
‘. 


duties of their office, they are officers de facto, and though there 
be irregularity in the time or manner of their election, their acts 
are not, for that reason, illegal and void. J bid. 


The act of congress making the land upon which whisky is distilled 
liable for the taxes due the government for the distilla'ion, does 
not apply to a case where the distillation is by one upon the land 
of another without his knowledge or consent. Gudger vs. Bates 
CB Bb .crece corccese © cescnese hescods SqnteRanenaiie @ cescse seoses sosces eee P00 enseeeene tenses 


8. The third section of the act of 1866, authorizing the ordinaries to 


_ 


levy an extra tax sufficient to pay all just and equitable debts con- 
tracted for the prevention of the spread of small-pox, is a law of 
force in this state, although the same is not incorporated in the 
Code. Solomon, ordi’y, et al. vs. Tarver & Bro: jesse seseee sees hein 


. The ordinaries have no legal authority to levy an extra tax for ed- 


cational purposes without the recommendation of the grand juries 
of their respective counties. Whether with such recommendation? 
Quere. Ibid. 


TENDER. 


When A, in January, 1864, borrowed Confederate money, to be 
returned in a short time, and after the passage by the Confederate 
congress of the law for bonding the currency, to-wit: in February 
or March, tendered the money, and on the lender’s refusing to re- 
ceive it, announced to him that ‘‘he must get it by law :’’ 


Held, that the borrower cannot, after this, set up that he subsequent- 


ly bonded the money, and it was lost to him by this refusal to re- 
ceive it. He isstill liable forits value. Steed vs. Loveless ef al.... 


TORTS. See Railroads, 2-14. 
TRUSTS. 


1. Where A, as administrator of B, sold the land of the estate to C, 





taking his notes for the purchase money, and giving bond for 
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titles when the notes should be paid, and afterwards took from C 
certain negroes, and other effects, the property of C’s wife under 
a trust deed, in part payment of the notes, taking a bill of sale to 
himself for the negroes and accounting to the estate for the amount 
credited on the notes: 

Held, that upon obtaining a jadgment upon the unpaid notes against 
C, it was the right of A, as administrator, to file his deed to the 
land, under the statute, in pursuance of his bond for titles to C, 
and sell the land for the unpaid purchase money, and that there is 
no equity in the trustee of the wife of C to follow the trust prop- 
erty misappropriated by C, even with the knowledge of the admin- 
istrator of A, into the land or into the estate of A, to the injury 
of said estate. Ardis, trust., vs. Smith, AdM 1... .00.ccceseseeeeeseees 


2. When a deed recited that the grantor had years before made his 
will, giving certain property to his daughter’s husband, for the 
sole use of said daughter and her children, the property to be un- 
der the control of the husband, to be managed by him for the 
maintenance of his wife and family, without liabiliry on his part 
to account, that the property had gone into and continued in the 
possession of the husband, on the terms stated, for over twenty 
years, by parol agreement, that the donor now desired, in writing 
to carry out the original intent, and that the deed then, in terms, 
simply conveyed the property to the husband, as trustee, for the 
sole use of the wife and her husband ; 

Held, that taking the recitals in the deed as a part thereof, the hus- 
band was to control the property for the maintenance of his wife 
and children, free from a liability to account. Shorter et al vs. 
Methvin, for Use....c0s0eseeeee seseneee epinaene © erenioie peeasiie pantoon Sadpies — 


. A conveyance by an insolvent husband to his wife in payment of 
a debt claimed by him to be due to her from him for his use of 
her separate estate, will be closely scanned, and unless clearly 
bona fide, will be declared void as against existing creditors. I bid. 


. When a husband was the trustee of property for the separate use 
of his wife and children, but he was made the manager thereof for 

_ their support and maintenance, without liability to account, and 
he being largely in debt, recognized himself as indebted to his wife 
and children for the rent of the trust plantation for three years, 
and conveyed to himself, as their trustee, under the direction of 
the ordinary, certain property in payment of said debt: 

Held, that as, under a proper construction of the trust deed, he was 
to manage the estate for the maintenance of his family without lia- 
bility to account, no debt existed from him as trustee, unless there 
was proof that he had failed to give them reasonable maintenance. 
Ibid. 


5. Where a will made in Tennessee, and executed according to the 
laws of Georgia, devised lands situated in this state to A B, in 
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trust for the testator’s children, the trustee takes a title to the land 
under our law, clothed with the trust for the beneficiaries, and the 
laws of Tennessee, prescribing on what terms the trustee shall 
enter upon the execution of the trust, have no application. Kerr, 
by next friend, et al. vs. White, ea'1, et AL ......csccceeese coveee sossees > 


. Where property is conveyed in trust, and the grantor, who is the 
trustee, covenants to stand seized and hold the title to the proper- 
ty for the use and benefit of the cestui que trust, and any children 
she may have, free from the control or contracts of any future 
husband, said cestui que trust takes equally with the children that 
may be born to her. Pierce vs. Brooks, trnstee.....+ sso sessceeee 

. The power vested in a trustee to sell the trust property and rein- 
vest or otherwise dispose of the proceeds in any way for the use 
and benefit of the cestui que trust, does not include the authority 
1o settle various actions of ejectment pending against said trustee. 
by agreeing to allow verdicts to be taken for the plaintiffs in some 
of the cases, and for the defendants in the others. Lemon vs. Jen- 
NEINGE 10.0000 verveeccesee reece = waneeie Senden puncadbbae aieimaphaatios cocces seesesees sees 452 


8. Where a railroad company, with authority to issue bonds which 
should be binding upon its property, issued the same, and to se- 
cure them, executed a deed of trust to certain trustees, with au- 
thority to the trustees, on a breach of the condition, to take pos- 
session and gell at public auction, as provided by law, the trustees 
may, when the conditions are broken as provided in the deed, take 
possession and sell without foreclosure before the courts, and if 
they proceed to sell by advertisement and sale, as is provided by 
law, in the case of mortgsge executions, the sale will dtvest the 
title of the company. Bruns. & A.R. R. et al. vs. Hughes.......+ 


USURY. See Interest and Usury. 


VENDOR AND PURCHASER. 

. Whilst a prior purchaser of property on which there is a legal lien, 
may have an equity against subsequent purchasers of other por- 
tions of property on which the sanie lien attaches, to call upon 
them to discharge the lien in the inverse order of their purchase, 
and to the extent of the property they have purchased, if neces- 
sary, yet where the whole of the property has been in fact sold at 
the same time, at public auction, and some of the purchasers fail- 
ing to comply with the terms of sale, others subsequenily take the 
portions bought by such purchasers so failing, the reason on which 
a prior equity in favor of the first purchaser is founded does not 
exist, and they are all bound to contribute to the discharge of the 
lien in proportion to the amount respectively purchased by them. - 
Fleishel et al. v8. House et all....00- 200.0000 sve 00 000 oes sce 2eeeee- coset eeeese 


2. Where the vendee of property is to pay his vendor ten per cent. 
on the purchase money until it is settled in full, under the name 
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of rent, such contract is usurious upon its face. Schofield vs. Mc- 
BTOMGIE, CUD Gin 000 000 060'ss00000008c00dsisee sevesececes s00.cbesce 00066 cveseneds ove oes 


8. A obligates himself to convey to B certain property for $7,000 00, 
ten per cent. on the purchase money to be paid in semi-annual in- 
siallments, as rent, until settled in full. During the war B trans- 
fers said obligation to C for a valuable consideration. A sues B, 
and recovers judgments for the amount due on the same, with in- 
terest on the entire sum at ten per cent., and on each semi-annual 
installment, from the time it became due, at seven per cent., and 
levies on the property, having first filedadeed. C files his bi:l de- 
nying that there is as much due as the executions call for, pays 
what he considers the correct amount, and prays an injunction. 
The court charges the jury that the contract between A and B was 
not usurious : 

Held, that such charge was error, for it excluded from the consid- 
eration of the jury the question whether the value of the property 
transferred by B to C was sufficient, in good money, at the time of 
the transfer, to cover the amount then due for it to A, including 
usury. If it was, then, C has no equity which would entitle him 
to be relieved against the usury. Aliter, if the property was valued 
upon a Confederate basis, aud was insufficient for the purpose in- 
dicated. did. 


. The purchaser of land gave his note to the vendor for the pur- 
_ chase money and went into possgssion. A bond for titles was given, 
which, in addition to the other stipulations, contained the follow- 
ing: ‘*But should the said Bacon (the vendee) fail or refuse to pay 
said notes, or either of them, punctually when due, then, in that 
event, the above obligation is hereby declared to be null and void, 
and the possession which said Bacon acquires under this instru- 
ment is hereby restored to said Smith (the vendor) or his heirs 
forthwith, and said Bacon held liable for all rents and damages 
which may be considered just and right :"’ 


Held, that in an action brought by the vendor on the note first due, 
the vendee could not defend by setting up that he had the right 
to surrender the possession of the lund at the maturity of the note 
and claim the rescision of the contract by the payment of the rent 
and damages, and that he had offered so to do. Baconvs. Smith. 505 
5. Where an action of complaint on open account was instituted, it 
was competent for the plaintiff to amend by adding a count alleg- 
ing that the defendant was indebted to him for money paid to said 
defendant under a parol contract for the purchase of certain prop- 
erty, from the possession of which he had been ejected under par- © 
amount title; that the contract was consequently rescinded, and 
therefore he was entitled to recover the amount paid as aforesaid. 
Me Demald 00: Beall. 000000501 vesees s000secsigeseese cciece coccsssessvecosces coc coon OSG 
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6. To have entitled the plaintiff to recover money paid to the defen- 
dant under a parol contract of purchase, on the ground that he had 
the right to treat the contract as rescinded, it was incumbent upon 
him to have shown at the trial either that he had been actually . 
ejected from the possession of the property by a title paramount to - 
that of the defendant, or such paramount title as in judgment of 
law would have amounted to an eviction. J bid. 


VENUE. 


1. Under the act of March 16th, 1870, a laborer could sue out a 
process to enforce his lien for labor performed either in the county 
of his employer’s residence, or where his property might be, but 
the process should be made returnable to the proper court of the 
county of defendant’s residence, if he reside in the state. Tharpe 
08. FOGG. ...00 2vece cocces sovesscosces corees © peddcgeendaes scsuenibaded opi sen sensed’? 


2. The issue made in such proceedings by the counter-affidavit of the 
defendant, should be returned to and tried in the same court. 
I bid. 


8. The execution in this case having been sued out inthe county of 
Bibb, and made on its face returnable to the superior court of that 
county, and the defendant being a resident of the county of Mor- 
gan, the judgment of the court below setting aside the same, is — 
affirmed. J bid. 


4. If one accept a draft, havirg no funds of the drawer, and the payee . 

indorse the draft before acceptance, with the distinct understand- 

ing with the acceptor tbat the acceptance is on the faith of the in- 
dorsement, and the acceptor have the bill to pay, he may recover’ 

of the drawer and indorser, as principal and security, for money 
paid out and expended, and under our law they are joint promis- 
sors, and may be sued in the couuty of the drawer, thongh the in- 
dorser lives in a different county. Ross & Co. vs. Saulsbury, Res- 
OD TO seiisins ssckennie: 610 séesitn soe set cah tieethaba esata end mi danineanes ee 


5. It is not in violation of that clause of the constitution which re- . 
quires civil suits to be tried in the county of the residence of the 
defendant, for the general assembly to prescribe by law that 
suits against railroad companies may be brought and tried in the 
county where the injury has been done, or where a contract has 
been made or is to be performed. Ga. R. R. & B’g Co. vs. Oaks. 410 


6. An action by a widow against a railroad company for the homicide 
of her husband by the running of its trains may, under section 3406 
of the Code, be tried in the county where the killing was done, al- 
though such county is not that in which, by the charter, the prin- 

cipal place of business of the company is located. J bid. 


VoL. Lit, 49. 
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VERDICT. 


1. Where a mction was made to set aside a verdict on the ground 
that it was taken in the absence of the defendant and his counsel, 
and under circumstances amounting to surprise, the motion was 
properly overruled, it appearing that the defendant had no sub- 
stantial meritorious defense to the merits of the action. Jones et 
GL. 08. Bullard . .rccccee seers secceesseeee soscee s20eseeee serene scenes coe nanine 145 

2. When a defendant had pleaded the general issue as well as a set- 

off, a general verdict of the jury ‘‘ for the defendant,’’ is not'im- 

proper. Doster vs. Brown; Doster vs. Warner. ....00 vsseeeee vee 

















WAIVER. 


1. When there is no process attached to the declaration, nor a waiver 
thereof, the judgment will be set aside. Ross & Son vs. Jones..... 22 


2. In such a case, if there has been an acknowledgment of service 
without a waiver of process, it is necessary to show that the pro- 
cess was intended to be waived, and that by accident or mistake 
the entry of such waiver was omitted, to entitle the plaintiff to 
supply such omission by an amendment nunc pro tunc. Ibid. 

8. No objections having been made in the court below, either by de- 
murrer or in the motion for a new trial, to the jurisdiction of the 
court over the prayer of the defendant, for the reform and foreclo- 
sure of the mortgage, it is too late to make that question in this 
court, even if it were a good objection had it been made in the 
court below, which we do not decide. Morrison vs. Solomon...... 205 


4, Any recognition by Mrs. Gordon of certain notes as hers, after 
the date of the agreement, or any consent by her that they should 
be altered in form or compromised by Simmons, cannot be taken 
as a waiver of the agreement, unless such was ber intent. Sim- 
mons vs. Martin, Adm’ 2....++.scccceee sere doce angus -Bseneeee eovesens Semsciic O10 
5, Where a member of a mutual insurance company fails to meet 
the assessments made upon him, but subsequently transmits to the 
secretary thereof an amount of money in payment of all dues then 
demanded of him, which sum the company retained until after his 
death without notifying him whether it was satisfactory or not, 
such action was a waiver of the default, and restored him to mem- 
bership. Georgia Mas. Mut. Life Ins. Co. vs. Gibson et al......... 640 
6. A party to an arbitration who appears before the arbitrators and 
takes part in the proceedings without objection, cannot object to 
the award being made the judgment of the court, under section 
4249 of the Code, on the ground that he did not get ten days’ legal 
notice of the time and place of meeting. Harper, ord'y, vs. Com. 
Of Roads and Rev. of Pike. ssccceceeseeee- cessesseeseres propose cesses consecces OED 


7, Whilst it is apparent from the record that there was much in- 
formality in the proceedings of the arbitrators in this case, yet, as 













































INDEX. 








the jury have found, under the evidence, upon the specifications 
in the objections, that the objector was present at the sittings and 
took part in them withoug objection, and had a fair opportunity to 
be fully heard, we do not feel authorized to disturb the finding, 
If injustice has been done in the award, it has been in consequence 
of the complainant’s own neglect. Ibid. 








WAREHOUSEMEN. See Factors, 3. 






WARRANTY. See Sales, 5. 







WILLS, 


. When a bill in equity was filed, charging that R. died, leaving a 
will duly executed, and bequeathing his whole estate to his wife 
for life, with remainder to the complainants ; that after his death 
the wife had suppressed and destroyed the will, and taken and 
used the property as her own ; that she was now dead, but before 
her death had confessed the spoliation of the will; that, at her 
death, she had left a will appointing the defendant her executor, 
who now has possession of the property. And further charged 
that the witnesses to the original will of R. were all dead, and that 
the complainant could not set out a copy of the will, and prayed 
that the executor of the wife might be decreed to hold the proper- 
ty in trust for the complainants: 

Held, that there was equity in the bill; that it did not seek the pro- 
bate of the will, but to attach a trust to and secure the property, 
and that sufficient reasons were given why they had had not proven 
the will before the ordinary. Harris, ex'r, vs. Tisereau et al...,.. 158 

2. A court of equity in this state has jurisdiction over all cases of 

fraud, except fraud in the execution of a will, and this jurisdiction 
includes fraud in the destruction of a will, notwithstanding the ex- 
clusive jurisdiction of the ordinary in general, over probate and 
intestate matters. J bid. 

As the bill in this case charges that the will was duly executed, 
the demurrer is to be considered as admitting such due execution, 
and the question as to the amount and nature of the proof neces- 
sary to make out the case, (the will being lost and the witnesses 
thereto dead,) does not at present arise for consideration. Ibid. 


4. Where an executor had proven a will in common form, upon the 
oath of one of the witnesses, and one of the heirs-at-law called 
upon him, by motion in writing, duly served, to appear before the 
ordinary, and show cause why said probate should not be set aside, 
on the ground that the testatrix, at the making of the pretended 
will, was not of sound mind, and was under undue influence, etc.; 
aud the executor appeared and propounded the will, and the same 
was set up as the last will by the ordinary, and there was an ap- 
peal to the superior court, and the cause came on for trial : 
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ffeld, that the proceeding was substantially a proceeding to prove 
the will in solemn form as to all who were parties thereto, or had 
notice thereof; that the executor had the qpening and conclusion 
of the case, and was bound to produce or account for the absence 
of all the witnesses to the will. vans vs. Arnold et al.......... erreece 


. In the probate of a will, the burden of proof is upon the pro- 
pounder to show all the facts necessary to make a good will, and 
this includes not only the fact of execution, but that the will is the 
free act of a man competent, under the law, to make a will. The 
heirs of a deceased person take his estate, by virtue of the statute 
of distributions, and their rights can only be divested by proof that 
the deceased died, leaving a will, by him freely executed according 
to the forms of law, whilst he was of sound mind. Jbid. 


. What shall be the extent of the proof of sanity and freedom, must 
depend upon the circumstances of each case; ordinarily, the opin- 
ion of the subscribing witnesses, from what they have seen and 
know, at the time of execution, that the testator was sane and free, 
will make a prima facie case; but if, from all the testimony, the 
jury is not satisfied that the testator was of sound and disposing 
mind, and that the will was his free act, probate should be refused. 
Ibid. 

7. On the propounding of a will, where the question is insanity, 
monomania, or undue influence, the unreasonableness of the dis- 
position of the will is always ‘a question to be considered by the 
jury: and where atestatrix, who was in extreme old age, had sev- 
eral children, one of whom was an idiot daughter, and she left the 
whole of an estate of $20,000 00 to certain trustees, who were of 
no kin to her, for the maintenance of the idiot girl for life, and at 
her death, to the trustees in fee, to the entire exclusion of her 
other children, some of whom were poor, and on a caveat to the 
will, one of the grounds taken was that the testatrix was a mono- 
maniac as to her excluded children, which ground was sustained 
by the evidence of various witnesses: 

Held, that it was error in the court to charge the jury that if they 
should find the testratrix to be a monomaniac as to such excluded 
children, and should also find that her anxiety to provide for her 
idiot child was natural and just, it did not concera them as to 
whether the mode she took so to do was wise and proper; such 
a charge was calculated to withdraw from the consideration of the 
jury the fact patent upon the face of the will, that the fee in the 
whole estate was given to strangers, which fact, if the testatrix was 
@ monomaniae as to her excluded children, was a proper matter 
to be considered in determining whether the will was the result of 
her monomania. J did. 


. An executor to a will made and probated in Tennessee may assent 
to a devise of real-estate situated in this state, without probate of 
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the will here. Whether, if there were creditors here, this would 

be goodagainst them? Quere. Kerr et al. vs. White, ex'r, et al. 362 
9. Where a will made in Ténnessee, and executed according to the 
‘laws of Georgia, devised lands situated in this state to A B, in 

trust for the testators’ children, the trustee takes a title to the 

land under our law, clothed with the trust for the beneficiaries, 

and the laws of Tennessee, prescribing on what terms the trustee 

shall enter upon the execution of the trust, have no application. 

I bid. 


10. When A. died, leaving a will, in which he devised to his widow 
a certain parcel of land, and to his minor daughter a certain other 
parcel, and afterwards the widow had a homestead set apart to her 
and the minor daughter out of this same land: 

Held, that this was not an election not to take under the will, and 
her devise did not, on her intermarriage with a second husband, 
go to all the children of her first husband, as a determined home- 
stead. Akin et al, vs. Geiger et al.......0. seecreesseeees coe seceee see sve cee 


11. A will execated ia Tennessee by a citizen of that state, which 
conveys real property, and which is attested by only two witness- 
es, although such attestation is sufficient by the laws of Tennessee, 
and it has been admitted to probate there, cannot be offered for 
probate in this state, or pleaded in bar to prevent the grant of ad- 
ministration on land belonging to the testator situate in Georgia. 
Keagy 00. Bampland...c00 00s 20ssee sosices cov ecscontescbonetntsdie snd sengebaseeibbalibes 


12. A will contained the following clause: ‘‘I direct all my just debts 
to be paid, and to enable this to be done, as well as for the pur- 
pose of managing and distributing my estate, my executors or the 
survivor, or the one that may qualify, are authorized to sell, ex- 
change or otherwise dispose of, any portion or all my estate.’ 
Testator was a cotton factor, and according to the testimony of one 
witness, one of the executors obtained money for the use and 
benefit of the estate from the defendant, and deposited certain 
notes belonging to the estate of no greater value than the amount 
advanced as collateral : 

Held, that the notes so pledged cannot be recovered by the other 
executor from the defendant who made the advance, if the jury 
credit the witness giving such testimony, and it was for the jury to 
decide where the testimony was conflicting. Bailie, ex’r, vs. 
Kisstlibagy OB: CB occ cn cncicnn sacicncets weoiine sie aibnpabens. ebebne 5 deosendin miaihene’ Souk 487 

13. When the maker of a deed files a bill to reform or caneel it and 
dies pendente lite, his will is not competent evidence for his legah 
representative to support the allegations in the bill, or for any pur- 
pose which seeks to obtain the decree prayed for. Bass, ex’r, vs. 
Bass, adm’r, et al.. ....+. jee oped daaiccednsletecnsh 6 vaayabinie tanonagesauanan cum’ 531 

14. An instrument containing all the terms and provisions of a deed, 
is not rendered testamentary by a clause that the maker and his 
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wife ‘are to have the use, benefit and control, of said land for and 
during our natural lives.” Ibid. 


WITNESS. 


1. The title to land in dispute between the widow, who claimed under 
the will of her father, and the guardian of her minor children, de- 
pended upon whether her husband had reduced the same to pos- 
session prior to his death, so as to cause his marital rights to at- 
tach: 

Heid, that the brother of the widow, who was a nominal party to the 
record, was a competent witness to testify to facts showing a divi- 
sion of the estate of his father under which he also claimed, and to 
acts of ownership exercised by the husband, the land of the wit- 
ness not being in controversy. Hooper vs. Howell, guard'’n 


2. Where one of the parties to the contract or cause of action in 
issue or on trial, answered interrogatories before her death, and 
such deposition is introduced in evidence, the opposite party is a 
competent witness, Monroe, ex’r, vs. Napier et al....+.....0sssecevees 

3. When a witness was asked if he had not, at a stated time and 
place, and to a named person, made statements contradictory of 
what he had testified to, and he denied having done so, it was error 
in the court, in rebuttal of proof that he had done so, to admit 
evidence that, to another person and at a different time, he had 
made statements in accord with hts testimony. Ga. R. R. & B. 
Cos 08s DORR. .ccrcccocccsscees o0'00 cocccocesse eseesee ii catintphcihthemenroessbtcooss 


4. When a party to an action intends to be a witness for himself, and 
the court directs that his witnesses be separately examined, it is 
the proper rule, unless there be special reasons to the contrary, 
that such party should first be examined in the absence of his other 
witnesses, in order that he may thereby be present, as is his right, 
during the whole trial of his case. Tift vs. Jones. .......s000 seseeeees é 


5. The charge that if a witness swears willfully and knowingly false, 
even to a collateral fact, his testimony ought to be rejected ecntire- 
ly, unless it be so corroborated by circumstances or other unim- 
peached evidence as to be irresistible, in view of the evidence act 
of 1866, was error. Fishel vs. Lockard & Irelond 


6. Where the contract in issue or on trial, was made between a cor- 
poration and a natural person, and the latter died, the officer or 
agent entering into the same in behalf of the corporation is an in- 
competent witness; but the other members of the corporation are 
competent. Georgia Mas. Mut. Life Ins. Co. vs. Gibson et al.... 

7. Though a party to a cause of action be an incompetent witness 
for himself when the other party thereto is dead, yet the adminis- 
trator of such deceased party may, in a suit between himself and 
the survivor, introduce the latter as a witness. McLaren vs. 
Bradford, adm’r......+ a kccsene semnqinet i 








